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STATUTES,  ETC.,  CITED. 


ACTS  RELATING  TO  CIVIL  FJIACTICE 
CONTAINED  IN  THE  SESSION    LAWS  OF   1882. 


A0MI8SI0N  TO  DAB.    See''A,T 

TOBNETa     AHm    CoUKBELOIVi." 

AQ9  QF*CmLDa£]((,  Pboofqv. 
OJh«ip.  340/ 

A'^TORNEY-GBJiERAL,  Duties 
of,  regurdiog  r«(;eiven  of  in- 
BolrcDt  corporations.  Chap. 
881. 

4'(TORNET8  ^p  COVNSSJLi: 
ORS.  Admisttun  of  gradu- 
ates of  certain  colleges  as. 
Chap.  216. 

C0UNT7  CLERK.  Certain  noti- 
ces of  pendency  of  aofeiotia  fea 
be  recorded  bf ,  of  Niagara 
county.    OHapu  8fMK 

^ffORTS.  Grra  oqdbt  ov  ¥ovx- 
BBS.  Forms,  Aa,  to  be  used  in. 
Costs  on  appeal.     Chap.  188. 

CiTT  CouBT  or  Utica.    Act 

ostoblisbing.  Chap,  \^ 
Amended,  Chap.  852. 

iea  '«*  B^w^Bii^  Ooui^.^ 

BiiOLVSNT  0aHPaRATK>N&. 
See  '^Attounbt  Gehebal;*' 
**RBCBiyEua." 

JUSTICES  OF  THE  PEACE. 
Official  acts  of  certain,  legal- 
ized.   Chap.  52. 

LANDLORD  AND  TENANT.  See 

**SOMMAUT  FeOCEEDIKCM.'^^ 

t4W  STUDENTS.   See  '*  Attob 

NETS  AND  COUNSELOBS." 

MONTHLY     TENANTS.        See 

* '  SUIOCABT  PUOCEEDIKOS.  *^ 

^QKTGAGES.  Acts  amending  net 
authorizing  the  discharge  of, 
in  certain  cases.  Chaps.  100, 
278. 

NOTARIES  PUMiK).  Official  acts 
of  certain,  legalized  and  con- 
firmed.   Chap.  10. 


?ERSONAL  ESTATES.  See**Su. 

PBEKB  CoUBT.'' 

PUBLIC  ADMINISTRATOR. 
When,  of  Kings  county,  shuU 
have  prior  right  to  administer 
on  estates.     Ciiap.  124. 

RECEIVERS.  Act  aiii.ending  act 
in  relation  to,  of  insolvent  cor- 
porations.    Qhap.  831. 

KVENOGRAPmmS.  Salai?  yf, 
of  Supreme  Court,  in  sixth  ju- 
dicial  distrtet^  fixed.     Chap. 

—  Salary  of,  of  Supreme  Court, 
in  third  judicial  cys^rict,  fx^. 
Chap.  1^8. 

SUMMARY  PfiQC^EpiNG^,  J^o- 
tice  to  monthly  tenant  to  be 
given  befora  proceedings  for 
removal  can  be  taken.  Chap. 
808. 

SyPREME  COUR.T.  Trust  estate 
shall  vest  in,  on  death  of  sur- 
viving truste^.  Mode  pf  ap- 
pointing trustees  of  persooHl 
estates.  Chap.  185. 
— r  Mav  authorize  certain  trustees 
to  mortgage  real  estate.  Chap. 
275. 

-rr-  0^  ^'  StBNOGBAFHEBS.** 


SURROGATE.  Act  authorizing, 
qH  Warren  county,  to  perlef^ 
cerM4^  records.     Chap.  2Qit, 

TRUSTEES.  See  * '  See  SypBBicB 
CouBTv"  *'  UaEaASDTttuaTs." 

TRUSTS.  See  *'UaBa  Aisn 
TBUsm.** 

U^BS  AND  TBUiTa  Acta  of 
truateea  Ib  qoAtraveniaoB  ol 
trust,  vM,    0\m^  875. 

Bee  ''Sur«iiiCB  Comt." 
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SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE 
AMENDED  BY  SESSION  LAWS  OF  1882. 

noTunr  axutdso  bt  ohap. 

19d  Jarifldiction  of  tfae  court  of  appeals.  61 

258  Justices  of  supreme  cou^t,  except  in  first  and  second  judi- 
cial districts,  to  appoint  stenographer.  174 
572  Discliarge  of  defendant  from  arrest  where  plaintiff  fails 

to  enter  judgment,  etc.  807 

779  Costs  of  motion,  how  collected.  897 

791  Preference  among  civil  actions  and  proceedings.  897 

874  Witness  fees  to  be  paid.     Obedience  how  compelled,  and 

disobedience  how  punished.  807 

877  Deposition  of  person  confined  in  prison  or  jail.  897 

879  Deposition  by  coiiftent.  807 

882  Proof  of  witnesses'  inability  to  attend.  ,  897 

977  Service  of  notice  of  trial.    Filing  note  of  issue.    Calendar 

to  be  prepared.  96. 

1000  Exception  tiikeugpit  trial.    Wlien  and  bow  heard  in  first 

instance  at  general  term.  29 

1019  Ref^eree'a  report  to  be  made  within  sixt^  days.    Effect  of 

failure  to  do  so.  897 

1B85  fixeeptttm  to,  and  justification  of,  sureties.  897 

1601  Grantee  of  labds  held  adversely  may  maintain  action  of 

ejeutment     Costs.  8010 

1596  Limitation  of  action  V>y  widbw  for  ^oVrbf.  )277 

V745  lctiot\  to  anhVll  AUthiftgi^  Ht^^tt  f&rmei  husband  or  wife 

ma  K'vinj^.  401 

1788  Receiver  may  be  appoi^te^.  .  PotrerS)  6tc.^  of  temporary 

receiver.  899 

l8i2  Limitation  of  action  agatn«t  exeeutoi^  vte.^  on  njected 

claim.  890 

2244  Answer  in  Vuftimaty  proc^fbgfr.  81^9 

2247  Triil  xA  ii£Bu6  in  sunmiary  proceedings.  il4 

'^250  'Qo\i\  allbwV^;  h^W  i^lfec^^.  999 

i25i  Vv&Vhint  to  tii^possess  defendants.  899 

2840  Who  'mAy  htaititmu  action  to  compel  c^veyance.  600 

'i807  Annexing  nx)tice  to  affidavit  in  caMt  6f  fl^reclosure  by  ad- 
vertisement. 600 
2400  ^oAgtHgd  to  State  or  United  Btati^.  800 
2525  Service  Ijy  ^dblicatio  r,  in  or  out  6i  %ht  State,  iii  proceed- 
ing in  surrogate's  court.                                                        800 
2587  Disposition  olf  money  paid  into  surrogate's  court;  securi- 
ties.                                                                                   809 
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■aonOV  ▲KEKDBD  BT  CHAP. 

2578  Security  on  appeal  from  surrogate's  court,  when  decree  is 

for  moQey  or  property.  899 

3619  Absence,  etc.,  of  witness  to  will,  to  be  accounted  for.  899 
2626  Decree  admittiug  will  to  probate,  how  far  coaclusive  as  to 

personalty.  399 

2629  Certified  copy,  etc.,  of  will,  may  be  read  in  evidence,  899 

2688  Recording  will,  or  exemplified  copy  thereof;  evidence.  899 

2667  Form  and  contents  of  administrator's  bond.  898 

2796  Investment  of  infant's  share  of  surplus  money.  899 

2860  Settlement  of  account  of  guardian.  400 

2863  When  justice  of  the  peace  has  no  jurisdiction.  399 

2865  Actions  by,  and  against,  corporations,  ufllcers,  etc.  899 

8046  Appeal,  how  taken.  899 

8191  Appeal  to  N.T.  court  of  common  pleas.  899 

8801  Clerk's  fees  in  civil  actions.  899 

8847  Effect  of  certun  provisions  of  the  Oode.  899 

8865  When  the  Code  takes  effect.  899 


SECTIONS  OF  CODE  OF  CIVIL  PROCEDUftE 

CONSTRUBD  OR  ClTBD,  IN  THB  0PINI0K8  CONTAINED  IN  TIIE 
FOLLOWING  KePOBTS,  ISSUED  DUSINO  TUB  PeBIOD  CoYEBED  BY 

THIS  Volume:  N>Y.  Reports,  Vols.  87,  88;  Redfield's  Sur., 
Vol.  5 ;  Hun's  Reports,  Vols.  26,  27 ;  Abbott's  New  Cases, 
Vol.  10 ;  Howard's  Pr.,  Vol.  63 ;  Daly,  Vol.  9 ;  and  N.  T. 
Civil  Procedui-e  Reports,  Vol.  2. 

4  Beer  v,  Benner 8  N.  Y.  Civ.  Pro.  862. 

8,  9  People  «.  Gilmore 26  Hun,  1. 

8,  9  People  ex  rd.  Negua  v.  J>wjeT. 2  N.  Y.  Civ.  Pro.  879. 

14  In  re  H 87  N.  Y.  621. 

14  Second  National  Bank  Oswego,  v.  Dunn.  2  N.  Y.  Civ.  Pro.  259. 

16  Mackfj.Cohn 2  N.  Y.  Civ,  Pro.  122. 

17  McCue  t>.  O'Hara 6  Redf.  336. 

28  Douglas  v,  Haberstro 2  N.  Y.  Civ.  Pro.  186. 

46  Matter  of  Hancock 27  Hun,  78. 

66  Eberhardt  o.  Schuster,  noU 10  Abb.  N.  C.  891. 

66  J/i  «  Wilson  &  Grelg 2  N.  Y.  Civ.  Pro.  843. 

165  Cosgrove  e.  Bowe 2  N.  Y.  Civ.  Pro.  16. 

190  Newton  V.  Russell 87  N.  Y.  627. 

191  Payne  e.  Becker 87  N.  Y.  153. 

191    Shaw  V.  McCarty 2N.  Y.  Civ.  Pro.  23. 
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880    Mead  «.  Bateman 9  Daly,  176. 

840    Rail  V,  Buckhout 2  N.  Y.  Civ,  Pro.  443. 

865    HanaeetJ.  Mead 2  N.  Y.  Civ.  Pro.  175. 

869    Mead  v,  Bateman 9  Daly,  175. 

876    Barnard  v.  Onderdonk 2  N.  Y.  Civ.  Pro.  294. 

882    Carr  «.  Thompson  ..    87  N.  Y.  160;  9  Daly,  281. 

402  Greene «.  N.  Y.  C.  <ft  H.  R.  R.  R.  Co. .  2  N.  Y.  Civ.  Pro.  427. 

410    Carr  v.  Thompson 9  Daly,  288. 

418    Hansee  v.  Mead 2  N.  Y.  Civ.  Pro.  175. 

414     Barnard  v.  Onderdonk 2  N.  Y.  Civ.  Pro.  294. 

414  Greene  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co. . .  2  N.  Y.  Civ.  Pro.  427. 

416  Acker  o.  Ilauteman 27  Huo,  48;  68  How.  280. 

417  The  Mavnr  v.  Eisler 2  N.  Y.  Civ.  Pro.  125. 

4)1     Coucli  V.  Mulhane 68  How.  79. 

422    Couch  V.  Mulhane 68  How.  79. 

424    Cailin  v.  Moss 2  N.  Y.  Civ.  Pro.  201. 

432     Pope  ».  T.  H.  C.  &  M.  Co 87  N.  Y.  137. 

485     Bogart  v.  Swezvy 26  Hun,  468. 

438    Smith  v.  Malion 2  N.  Y.  Civ.  Pro.  65. 

489    Smith  v.  Mahon 2  N.  Y.  Civ.  Pro.  55. 

442  Orvis  ©.  Goldsmidt 2  N.  Y.  Civ.  Pro.  814. 

443  Orvis  v.  Goldsmidt  2  N.  Y.  Civ.  Pro.  814. 

446     Pctry  v.  De  Bevoise 27  Hun,  596. 

446  Dcrham  c.  Lee 87  N.  Y.  599. 

447  Derham  ».  Lee 87  N.  Y.  599. 

452     Derham  c.  Lee 87  N.  Y.  599. 

452     A.  C.  S.  Inst.  v.  Burdick 87  N.  Y.  40. 

458,  et  teq.     Kleinpcter  «.  Enell 2  N.  Y.  Civ.  Pro.  21. 

458,  et  seq.     In  re  Daly 2  N.  Y.  Civ.  Pro.  22. 

458,  et  seq.     Nichols  v.  Cammano 2  N.  Y.  Civ.  Pro.  375. 

409    Klcinpeter  v.  Enell 2  N.  Y.  Civ.  Pro.  21. 

469     In  re  Daly 2  N.  Y.  Civ.  Pro.  22. 

481     Wooley  ».  Newcorabe 9  Daly,  77. 

481     Gardner  u.  Locke 2  N.  Y.  Civ.  Pro.  25*2. 

484    Castio  v.  Uriarte 2  N.  Y.  Civ.  Pro.  210. 

484     Higgins  v.  Ciichton 2  N.  Y.  Civ.  Pro.  817. 

487  Bernard  v.  Morrison 2  N.  Y.  Civ.  Pro.  3U9. 

488  Crowley  tj.  Royal  Ex.  Shipping  Co 2  N.  Y.  Civ.  Pro.  174. 

488    Gardner  v.  Locke  .  ^ 2  N.  Y.  Civ.  Pro.  252. 

488    Higgins  ».  Crichton 2  N.  Y.  Civ.  Pro.  817. 

492     Bernard  v.  Morrison 2  N.  Y.  Civ.  Pro.  3V9. 

494    Cragin  v.  Lovell 2  N.  T.  Civ.  Pro.  128. 

499  Wooley  v.  Newcombc 9  Daly,  76. 

500  Wooley  «.  Newcombe 9  Daly,  77. 

501  Cragin  «.  Lovell 2  N.  Y.  Civ.  Pro.  128. 
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501  Lazeras  «.  Heilman 2  N.  Y.  Civ.  Pro.  904. 

516  0*Gonnaa  «.  Amoux 68  How.  159. 

521  A.  a  0.  Inst.  ».  Burdick 87  N.  Y.  40. 

528  Wilson  v.  Bennett 2  N.  Y.  Civ.  Pro.  84. 

528  Wilson  v,  Bennett 2  N.  Y.  Civ.  Pro.  84. 

581  Barkley  «.  Rensa.  A  Bar.  R.  R.  Co 2  N.  Y.  Civ.  Pro.  409. 

581  Gross  ©.  Clark 87  N.  Y.  272. 

532  Clifton  v.  Brown 2  N.  Y.  Civ.  Pro.  44. 

585  Fleischman  o.  Bennett 87  N.  Y.  231. 

589  Rowe  v.  Comley 2  N.  Y.  Civ.  Pro.  424. 

540  Rowe  V,  Comley 2  N.  Y.  Civ.  Pro.  424. 

542  Robertson  v.  Rol>ertson 9  Daly,  52. 

542  Prank  c.  Busli 2  N.  Y.  Civ.  Pro.  250. 

546  Swinburne  o.  Nolan 68  How.  271. 

547  Gardner  «.  Locke 2  N.  Y.  Civ.  Pro.  252. 

549  Bchultz  V.  Schultz 2  N.  Y.  Civ.  Pro.  282. 

549  Van  Bchaick  v,  Bigel 9  Daly,  385. 

550  Castree  v.  Kirby 2  N.  Y.  Civ.  Pro.  884. 

550,  subd.  2.    Untermoyer  v.  Hutter 26  Hun,  147. 

550,  aubd.  2.    Tunstall  «.  Minton 27  Hun,  264. 

550  liHchenmeyer  v,  Lachenmeyer 26  Hun^  642. 

551  Lachenmeyer  v,  Lachenmeyer 26  Hun,  542. 

552  Carter  v.  Hoffman 2  N.  Y.  Civ.  Pro.  898. 

587  Cosgrove  v.  Bowe 2  N.  Y.  Civ.  Pro.  61. 

587  Artegti  ».  Flack 2  N.  Y.  Civ.  Pro.  152. 

698  Artega  r.  Flack 2  N.  Y.  Civ.  Pn).  162. 

595  Douglas  o.  Haberstro , 2  N.  Y.  Civ.  Pro.  186. 

598  Douglas  ».  Haberstro 2  N.  Y.  Civ.  Pro.  186. 

599  Douglas  o.  Haberstro 2  N.  Y.  Civ.  Pro.  186. 

604  Casseil  v.  Fisk 2  K.  Y.  Civ.  Fro.  94. 

606  The  People  ee  rel  Kegus  «.  Dwyer 2  N.  Y.  Civ.  Pro.  879. 

607  The  People  e»  rel.  Negus  «.  Dwyer  ....  2  N.  Y.  Civ.  Pro.  879. 

620  McCall  v.  Frith 2  N.  Y.  Civ.  Pro.  9. 

620  Kteinpeter  v.  £iiell 2  N.  Y.  Civ.  Pro.  21. 

685  Wittuer  e.  Von  Minden 27  Hun,  284. 

685  Weiler  v.  Bclireiber 68  How,  491. 

686  Trow's  Printing,  &c.,  Co.  o.  Hart 9  Daly,  416. 

686  Weiler  o.  Schreiber 68  How.  491. 

686  Lampkin  o.  Douglas 10  Abb.  N.  C.  842;  68  How.  47. 

686  Miiliken  v.  Dart  26  Hun,  24. 

686  Wittner  o.  Von  Minden 27  Hun,  284. 

6«)6  Pickbardt  v.  Antony 27  Hun,  269. 

686  Pomeroy  o.  Ricketts 27  Hun,  242. 

686  Ruppcrt  e.  Hung 87  N.  Y.  141. 

688  Bogart  0.  Liv\  zey 26  Hun,  468. 
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638  Pomeroy  o.  Rkkett 27  Han,  248. 

638  Catlin  t>.  Moss 8  N.  Y.  Civ.  Pro.  201. 

647  Plympton  «.  Bigelow 63  How.  484. 

649  Halben  v.  Reilly 9  Daly,  274. 

649  Bates  v.  Plonsky 2  N.  Y.  Civ.  Pro.  889. 

655  Bowe  v.  Knickerbocker  Ins.  Co 27  Hun,  812. 

655  Hall  V.  Brooks 2  N.  Y.  Civ.  Pro.  198. 

657  Halben  «.  Reilly 9  Daly,  273. 

673  Ruppert  «.  Hmig 87  N.  Y.  141. 

719  Duncan  «.  Guest 2  N.  Y.  Civ.  Pro.  275. 

721-730    Jcx  V.  Jacob 9  Duly,  295. 

721  Katt  9.  Germania  Fire  Ins.  Co 26  Hun,  429. 

721  Cbristal  c.  Kelly 88  N.  Y.  285. 

721  Grant  t-  Birdsall 2  N.  Y.  Civ.  Pro.  422. 

728  Robertson  v.  Robertson 9  Daly,  52. 

728  Fitch  v.  Mayor 88  N.  Y.  500. 

728  Grant  v.  Birdaall 2  N.  Y.  Civ.  Pro.  422. 

728  McLachlin  v,  Brett 2  N.  Y.  Civ.  Pl-o.  194. 

724  Jez  9^.  Jacob 9  Daly,  294. 

7«4  McLachlin  v.  Brett 2  N.  Y.  Civ.  Pvo.  194. 

724  Eaganv.  Moore 2  N.  Y.  Civ.  Pro.  800. 

755  Holsman  9,  St.  John 2  N.  Y.  Civ.  Pro.  48. 

757  McLachlin  9.  Brett 2  N.  Y.  Civ.  Ph).  IM. 

760  Holsnaii  9.  fit.  John 2  N.  T.  Civ.  Pro.  46. 

770  Robertsoti  i^.  Robertson 9  Daly^  61. 

TTO  LsichemnftVer  v,  Lachenmeyer ••   .  26  Uttl%  642. 

r79  V^\\yp%  V.  CaHnen 26  H\Anv  610. 

808-809    Dsll  e.  flttikes 6  Rfidf.  686w 

803  Martine  t.  Albro ...,,..  2  N.  Y.  Cif.  Rro.  W. 

803  AndcVsoU  v.  TidWnsbend 2  N.  Y.  Cir.  Pro.  W. 

811  MnrsB  V.  llasbmuck 16  Abb;   N.  ^.  4i0; 

6S  Ho#.  94. 

8S0  Barnes  v.  Mayor 27  Hun,  236. 

822  Gross©.  Chirk 67  N.  Y.  272. 

822  James  «.  Sliea 2  N.  Y.  Civ.  Pro.  658. 

828  Sherman  v.  Scott 6  N.  Y.  Civ.  Pro.  66U. 

829  Burnett «?.  Noble 6  Iddf.  09. 

829  Matter  of  Burke 5  ifctlf.  «eO. 

820  N.  Y.  National  Ex.  Bank  v.  Jones 9  l>nly,  249. 

829  Hunter  v.  Ilerrick 26  Hun,  272. 

629  Smith  v.  Ulman 26  Hun,  886. 

829  Hiidsall  v,  Scott 26  Huta,  617. 

629  Shcmian  f>.  Scott 27  liun,  831. 

829  Carpenter  b.  »oillc 88  N.  Y.  251. 

829  Pinncy*.  Orth 2  N.  Y.  Civ.  Pro.  1. 


xl  STATUTES,  ETC.,  CITED. 

839  Badger  v.  Bad«jcr 88  N.  Y.  54«. 

839  Potts  V,  Mayer 10  Abb.  N.  C.  64. 

835  Pearsall  v.  Elmer 5  Redf   ;181. 

835  Sherman  u.  Scott 2  N.  Y.  Civ.  Pro.  866. 

887  Yamato  Trading  Co.  v.  Brown 63  How.  283. 

870  Berdell  v.  Berdell 3  N.  Y.  Civ.  Pro.  160. 

870  et  seq.     Neurath  c.  Sclimitz 2  N.  Y.  Civ.  Pro.  400. 

873  Reichman  v.  Manhattan  Co 36  Hun,  483. 

883  Bennett  9.  Edwards 27  Hun,  353. 

935  Putnam  u.  Stewart 3  N.  Y.  Civ.  Pro.  173. 

894  Jones  v.  Hoyt 10  Abb.  N.  C.  324 ;  63  How.  94. 

983  Cragin  v.  Lovell 3  N.  Y.  Civ.  Pro.  138. 

984  Duche  v.  Buffalo  Grapo  Sugar  Co 3  N.  Y.  Civ.  Pid.  368. 

985  Duche  «.  Buffalo  Grape  Sugar  Co 2  N.  Y.  Civ.  Pro.  268. 

986  Duche  v.  Buffalo  Grape  Sugar  Co 2  N.  Y.  Civ.  Pro.  268. 

999  Kelly  v,  Frasier 2  N.  Y.  Civ.  Pre.  333. 

999  Schwab  v.  Elias 3  N.  Y.  Civ.  Pro.  340. 

1000  Douglas  V,  Haberstro 10  Abb.  N.  C.  6. 

1003  Smith  «.  Lapham 87  N.  Y.  631. 

1003  Machin  v.  Lamar  Ins.  Co 3  N.  Y.  Civ.  Pro.  28. 

1008  Thompson  v.  Finn 9  Daly,  380. 

1009  Thompson  ».  Finn 9  Daly,  380. 

1018  Knapp  v.  Fowler 36  Hun,  300. 

1031  Smith  «.  Rathbun 88  N.  Y.  660. 

1038  Ward©.  Craig 87  N.  Y.  650. 

1038  Bamc  o.Neuas 3  N.  Y.  Civ.  Pro.  185. 

1189  Martin  v.  Rector 3  N.  Y.  Civ.  Pro.  184. 

1304  Lansing  o.  Hadsall 36  Hun,  619. 

1304  A.  C.  S.  Inst.  v.  Burdict 87  N.  Y.  40. 

1304  DerhamtJ.  Lee . .  87  N.  Y.  599 

1311  Mclntyre  «.  Strong , . . .  3  N.  Y.  Civ.  Pro.  86. 

1316  Market  NatU  Bank,  N.  Y.  «.  Pacific  NatU  B?ink,  Boston, 

2  N.  Y.  Civ.  Pro.  330. 

1317  Market  Nat'l  Bank  N.  Y.  «.  Pacific  Natl  Btink  Bost<»n, 

2  N.  Y.  Civ.  Pr<».  330. 

1232  Caro  «.  Met.  Elevated  R.  R.  Co 2  N.  Y.  Civ.  Pm.  371. 

1234  Caro  c.  Met.  Elevated  R.  R.  Co 2  N.  Y.  Civ.  Pro.  371. 

1256  Harmon  v.  Hope 87  N.  Y.  10. 

1268  Arnold©.  Oliver, 2  N.  Y.  Civ.  Pro.  457. 

1274  Marrin  v,  Marrin 24  Ilun,  601 

1295  McLachlin  v.  Brett 2  N.  Y.  Civ.  Pro.  194. 

1297  In  re  Beckwith 87  N.  Y.  503 

1396  McLachlin  «.  Brett 3  N.  Y.  Civ.  Pro.  104. 

1300  Cromwell  c.  Burr 9  Daly  483. 

1300  McLachlin  v,  Brett 3  N.  Y.  Civ.  Pro.  194. 

1301  Piper  f>.  Van  Buren 27  Hun,  384. 


STATUTES,  ETC.,  CITED.  xli 

1808  Kautzv.  Kuhn 9  Daly  178. 

1306  Mclntyre  v.  Strong 2  N.  Y.  Civ.  Pro.  86. 

1311  Kautz  V.  Kuhn 9  Daly  178. 

1310  Piper  V.  Van  Buren 27  Hun,  384. 

1817  Cromwell  v.  Burr 9  Daly  483. 

1323  Mead  v.  Bateman 9  Daly,  176 

1328  Martin  v.  Rector 2  N.  Y.  Civ.  Pro.  134 

1826  Mclntyre  v.  Strong 2  N.  Y.  Civ.  Pro.  80. 

1326  Moras  v.  Hasbrouck 10  Abb.  N.  C.  407;  63  How.  84. 

1327  Mores  v,  Hasbrouck 10  Abb.  N.  C.  407;  6:J  How.  84. 

1332  Morss  «.  Hasbrouck 10  Abb.  N.  C.  407;  03  How.  84. 

1384  Morss  v.  Hasbrouck 10  Abb.  N.  C.  407;  63  How.  84. 

1387  InreBoas 87  N.  Y.  614. 

1337  Davis  v.  Clark 87  N.  Y.  623. 

1838  In  re  Ross 87  N.  Y.  514. 

1388  Davis  t>.  Leopold ^ 87  N.  Y.  620. 

1856  People  ex  ret.  Negus  v.  Dwyer 2  N.  Y.  Civ.  Pro.  879. 

1357  People  ex  rel,  Negus  «.  Dwyer 2  N.  Y.  Civ.  Pro.  879. 

1366  Douglas  v.  Haberetro 2  N.  Y.  Civ.  Pro.  186. 

1371  Com.  Excise  v,  McGrath 27  Hun,  425. 

1419  Second  Nutl.  Bank  Oswego  o.  Dunn.'..  2  N.  Y.  Civ.  Pro  2r»9. 

1437  Mclntyre  v.  Sanford 2  N.  Y.  Civ.  Pro.  806. 

1440  Mclntyre  v.  Sanford 2  N.  Y.  Civ.  Pro.  806, 

1464  Nehrboss  v.  Bliss 2  N.  Y.  Civ.  Pro.  89. 

1466  Nehrboss©.  Bliss 2  N.  Y.  Civ.  Pro.  39. 

1501  Chamberlain  v.  Taylor 26  Hun,  601. 

1525  Howell  v.  Leavitt 2  N.  Y.  Civ.  Pro.  447. 

1531  Daniel  «.  Daniel 2  N.  Y.  Civ.  Pro.  238. 

1538  Hughes  t>.  Hughes 2  N.  Y.  Civ  .Pro.  130. 

1693  Acker  9.  Hauteman 27  Hun,  48 ;  63  How.  280. 

1709  Second  Natl.  Rank,  Oswego  «.  Dunn. . .  2  N.  Y.  Civ.  Pro.  259. 

1726  Delin  v.  Stohl 2  N.  Y.  Civ.  Pro.  222. 

1780  Delin«.  Stohl 2 N.  Y.  Civ.  Pro.  222. 

1756  Ramsden  «.  Ramsden 2  N.  Y.  Civ.  Pro.  416. 

1763  Ramsden  «.  Ramsden 2N.  Y.  Civ.  Pro.  416. 

1769  Ramsden  v.  Ramsden 2  N.  Y.Civ.  Pro.  416. 

1778  N.  Y.  Life  Ins.  Co.  «.  U.  S.  Ins.  Co. . . .  88  N.  Y.  424. 

1778  Bradley  v,  Albemarle  Fertilizing  Co 2  N.  Y.  Civ.  Pro.  60. 

1778  Schlegel  f>.  Am.  Beer  &  Bottling  Co. . . .  2  N.  Y.  Civ.  Pro.  898. 

1780  Pope  «.  T.  H.  C.  ft.  M.  Co 87  N.  Y.  147. 

1865  McNal  ley  0.  Brown 5  Redf .  872. 

1865  Early  t>.  Early 5  Redf.  876. 

1897  The  Mayor  ».  Eisler 2N.  Y.  Civ.  Pro.  125. 

1902  Stuebling  «.  Marshall 2  N.  Y.  Civ.  Pro.  77. 

1919  Poultney  v.  Bacbman 10  Abb.  N.  C.  252. 


xlii  STATUTES,  ETC.,  CITED. 

1946    Decker  t>.  Kitchen 2  N.  Y.  Civ.  Pro.  111. 

1048    People  v.  Boston,  H.  T.  &  W.  R.  Co 27  Hun,  628. 

2067    People©.  N.  Y.,  Luke  Erie  &  W.  R.  R.  Co.  2N.  Y.  Civ.  Pro.  82. 
2067    People  ex  rel.  Sanderson  v.  Canvassers  of  Greene  Co., 

2  N.  Y.  av.  Pro.  452. 
2007  et  seq.     People  ex  rel.  Cavanaugh  v,  McAdam, 

2  N.  Y.  Civ.  Pro.  896. 
2070    People  «.  N.  Y.,  Luke  Erie  &  W.  R.  R.  Co., 

2  N.  Y.  Civ.  Pro.  82. 

2091     People  ex  rel.  Browne  p,  McAdam 2  N.  Y.  Civ.  Pro.  62. 

2100    People  «aj  r^J.  Adams  v.  Westbrook 2  N.  Y.  Civ.  Pro.  180. 

2131     People  v.  Bonrd  of  Aldermen 10  Abb.  N.  C.  83. 

2188    McCarthy  v.  French . .  10  Abb.  N.  C.  418. 

2209    Searing  «.  Goodstein 2  N.  Y.  Civ.  Pro.  464. 

2231    Simw  «.  McCarty 2  N.  Y.  Civ.  Pro.  28. 

2288    People  ex  rel.  Cavanaagh  v.  McAdam. .  2  N.  Y.  Civ.  Pro.  896. 
2250    N.  Y.  Life  Ins.  Co.  «.  Waldrota 9  Daly,  472. 

2260  Shaw  v.  McCarty 2  N.  Y.  Civ.  Pro.  28. 

2261  Shaw  t>.  McCarty 2  N.  Y.  Civ.  Pro.  28. 

2265    Coolc  c.  Parker 66  How.  8. 

2265    Coster  t>.  Van  Schaick 2  N.  Y.  Civ.  Pro.  886. 

2269    Riiielander  t,  Dunham «  N.  Y.  Civ.  Pro.  82. 

2281     In  re  H «7  N.  Y.  621. 

2283    In,  re  H ,  87  N.  Y.  521. 

2822    In  re  Beckwith ;  87  N.  Y.  208. 

2328    Matter  of  DeMelt 27  ttun,  480. 

2385    Matter  of  DeMelt ;  27  Hun,  480; 

2889    In  re  BeckwStli 87  K.  Y.  508. 

2366     Lorenzo  r.  Deety       >,  26  Hun^  447*. 

2460    Diiseiibury  v.  D^ifienbury 68  H^>w.  840. 

2464    Morgan  r.  VbA  EoliUfttattim .........  ...  9  Daly,  858. 

2468    Payne  v.  Bcit-ta^r 87  N.  Y.  158. 

2472,  stibd.  8    Thvymi)8on  v.  Mott 5  Redf.  574. 

2472,  fiubd.  8    Dahe  v   Stokes 5  Redf .  586. 

2474  Hcilroan  ^.  jPoiles .....;..  5  Redl.  898. 

2475  Heilman  o.  Joties 5  Redf.  898. 

2476  Oviedoto.  D'iffie •...•. 8  Redf.  I8l 

2481,  sulKi.  5    Date  t^.  Siok^ft 5  Redf.  51^. 

2481,  subd.  6  HcilmaTi  e.  JoM(*s 6  Redf.  898. 

2481,  subd.  6  Beck(T  «.  Bochus 6  Redf.  488. 

2481,  subd.  1 1     T(>mpkiiis  v.  Moseman  ....-..•.  6  Redf.  401^. 

2514,  subd.  6     Matter  of  Clark 5  Redf.  406. 

2514,  subd.  6    Matter  of  Hoosevelt ; . .  8  Redf.  601. 

2514,  subd.  8    Matter  of  Miles ..,  5  Redf.  110. 

2514,  subd.  9    Matter  of  Miles 5  Redf.  110. 


STATUTES,  ETC.,  CITED.  xliii 

2514  Hurlburt  v.  Dnrant S  N.  Y.  Civ.  Pro.  115. 

2530  Matter  of  Ludlow 6  Red f.  301. 

2581  Matter  of  Ludlow 5  Redf.  801. 

2538  Dale  c.  Stokes 5  Redf.  686. 

2545  Snyder  v,  Sherman 88  N.  Y.  656. 

2545  In  re  Ross 87  N.  Y.  514. 

2550  Cole  «.  Terpenning 27  Hun,  111. 

2555  Woodhouse  «.  Woodhouse 5  Redf.  181. 

2556  Joel «.  Ritterman 5  Redf.  186. 

2557  Chalker  «.  Chalker 6  Redf.  480. 

2558  Matter  of  Miles 5  Redf.  110. 

2558  McCuevO'Hara 5  Redf .  886. 

2561  Matter  of  Miles 5  Redf.  110. 

2561  Estate  of  Withers 2  N.  Y.  Civ.  Fro.  162. 

2562  Matter  of  Miles 6  Redf.  110. 

2562  Harward  v.  Hewletl 5  Redf.  880. 

2562  Ca,rrole  t>.  Hughes &  Redf.  887. 

2562  Estate  of  Withers 2  N.  Y.  Git.  Pio.  162. 

2585  Cole  0.  Terpeaoing. 27  Hun,  111. 

2586  Davis  «.  Clark 8?  N.  Y.  628; 

2580  Cole  v.  Terpenning 27  Hun,  111. 

2608  Fec\  v.  Sherwood 5  Redf.  416. 

2608  Spencer  «.  Popham 5  Redf.  425. 

2605  Spencer  «,  Popham 5  Redf.  429. 

2606  Wood  t>.  Cropk 5  Redf.  881. 

2606  Peck  v.  Sherwood. 5  Redf.  416. 

2606  Spencer  «.  Popham 5  Redf.  425. 

2617  Laffert^  0.  Lafferty 5  Redf.  826. 

2621  McNallj  ».  Brown 5  Redf.  572. 

2<Wr  >tartiu  0.  Pi\ij;e, 5  Redf.  507. 

2(^9  ALiriin  v.  Du^o. , 5  Redf.  507. 

2QA%  SS^ttoi^  0,  Weeks 5  Redf.  853. 

204^  II<^ilin;^ii  v,  Jon^s. 5  Redf.  808. 

2048  lieck^r  v.  Bochu». 5  Redf.  488. 

2650  EstMto  of  Ucigeluiann 2  N.  Y.  Civ.  Pro.  08. 

2561  Miitter  of  Demmcrt 5  Redf.  200. 

i;602  Estate  of  Cuif^e^ 2  N.  Y.  Civ.  Pro.  411. 

2667  Estate  of  Mallo| 2  N.  Y.  Civ.  Pro.  15. 

2667  Sutton^  t;.  \ye^k8 5  Redf.  858. 

2672  Estate  of  I^i«jre^Qu 2  N.  Y.  Civ.  Pro.  08. 

2694  £)>tate  of  Lungbien 2  N.  Y.  Civ.  Pro.  226. 

2605  Mailer  of  Tiiintor 5  Redf;  70. 

2095  Matter  of  Uudspu 5  Rodf.  388. 

2095  Estate  of  Langbein 2  N.  Y.  Civ.  Pro.  226. 

t^OO  Weed  v.  Waterburry 5  Redf.  114. 


xHv  STATUTES,  ETC.,  CITED. 

261)7  Estaee  ©f  Wise 2  N.  Y.  Civ.  Pro.  280. 

27  Oa  Estate  of  Langbein 2  N.  Y.  Civ.  Pro.  226. 

2705  Miitter  of  Hudson 5  Redf.  333. 

2715  Grecnhoiigh  v.  Greenhough 5  Redf.  191 . 

2710  GreeDliougli  v,  Greenhough 5  Redf.  101. 

2717  Wood  V.  Crooke 5  Redf.  381. 

2717  Hurllmrt  e.  Durant 2  N.  Y.  Civ.  Pro.  115. 

2717  Estate  of  Reigelmann 2  N.  Y.  Civ.  Pro.  98. 

2718  Steinele  v.  Oechsler 6  Redf.  312. 

2718  Wood  V.  Cmoke : . . . .  6  Redf.  381. 

2718  Hurlburt  v.  Durant 2  N.  Y.  Civ.  Pro.  115. 

2718  Estate  of  Reigelmann 2  N.  Y.  Civ.  Pro.  98. 

2719  Tuttle  v.  Heidermann 5  Red  f.  199. 

2719  Estate  of  Reigelmann 2  N.  Y.  Civ.  Pro.  98. 

2719  Hurlburt  v.  Durant 2  N.  Y.  Civ.  Pro.  115. 

2723  Matter  of  Miles 5  Redf.  110. 

2724  Matter  of  Miles 5  Redf.  110. 

2724  Hurlburt  v.  Durant 2  N.  Y.  Civ.  Pro.  115. 

2726  Campbell  v.  Purdy 5  Redf.  434. 

2728  Campbell  v,  Purdy 5  Redf.  434. 

2732  Spencer  v,  Popham  . . . , 5  Redf.  425. 

2785  Wood©.  Crooke 6  Redf.  881. 

2735  Geer  v.  Ransom 5  Redf.  578. 

2730  Meeker  v.  Crawford 5  Redf.  450. 

2730  Matter  of  Roosevelt 6  Redf.  601. 

2737  Secor  v,  Seutis 6  Redf.  570. 

2737  Matter  of  Roosevelt 5  Redf.  601. 

2743  Duncan  «.  Guest 5  Redf.  440. 

2745  Duncan  v.  Guest 5  Redf.  440. 

2750  U.  S.  Life  Ins.  Co.  «.  Jordan 6  Redf.  207. 

27U3  Estate  of  Zaijrt 2  N.  Y.  Civ.  Pro.  272. 

2706  Estate  of  Zahrt 2  N.  Y.  Civ.  Pro.  272. 

2799  Estate  of  Zalirt 2  N.  Y.  Civ.  Pro.  272. 

3804  Hurlburt  v.  Durant 2  N.  Y.  Civ.  Pro.  115. 

2^11  Meeker  9.  Crawford 6  Redf.  450. 

2bll  Matter  of  Roosevelt 6  Redf.  601. 

2817  Matter  of  Roosevelt 6  Redf.  601. 

2818  Tompkins  9.  Moaeman 5  Redf.  402. 

2818  Matter  of  Clark 5  Redf.  466. 

2819  Matter  of  Roosevelt 6  Redf.  601. 

2821  Matter  of  Barrie 5  Redf.  64. 

2832  Boiling  e.  Cooghlin 5  Redf.  116. 

2852  Geogbegan  e.  Foley 5  Redf.  501. 

2869  Bird  e.  Crane 26  Hun,  68U 

2876  Bird  e.  Ciane 26  Hon,  681. 


STATUTES,  ETC.,  CITED.  xlv 

2907  Sullivan  v.  Presdec 9  Daly,  553. 

2981  Delia  v.  Stohl 2  N.  Y.  Civ.  Pro.  222. 

2988  Delin  «.  Stolil 2  N.  Y.  Civ.  Vro.  222. 

2951  Gates  v.  Canficld 2  N.  Y^  Civ.  Pro.  354. 

2988  Hurry  t>.  Coffin 2  N.  Y.  Civ.  Pro.  310. 

8015  People  ex  reL,  Wliite  ».  Loomis 2  N.  Y.  Civ.  Pro.  278. 

8018  Searing  v,  Goodstein 2  N.  Y.  Ci v.  Pro.  404. 

8046  Bishop  ©.  Vunvechten 10  Al»b.  N.  C.  220. 

8046  Hurry  «.  Coffin 2  N.  Y.  Civ.  Pro.  420. 

8047  Sherwood  «.  Travelers'  Ins.  Co 2  N.  Y.  Civ.  Pro.  67. 

8053  Gardner  v.  Smith 2  N.  Y.  Civ.  Pro.  420. 

8068  Fritze  c.  Pultz 2  N.  Y.  Civ.  Pro.  142. 

3070  Snyder  u.  Hughes 27  Hun,  878. 

8070  Garling  v.  Ladd 27  Hun,  112. 

8070  Quick  t>.  Wixon : 27  Hun,  592. 

3126  Hurry  v.  Coffin 2  N.  Y.  Civ.  Pro.  819. 

8169  Fielding  v.  Lucas 87  N.  Y.  197. 

8210  Sullivan  v.  Presdec 0  Daly,  553. 

8211  Sullivan  c.  Presdee 9  Daly,  558. 

8218  Gardner  «j.  Smith 2  N.  Y.  Civ.  Pro.  420. 

8218  Hurry  u.  Coffin 2  N.  Y.  Civ.  Pro.  319. 

8214  Beer  tj.  Benner 2  N.  Y.  Civ.  Pro.  862. 

3228  Lane  v.  Van  Orden 68  How.  237. 

8229  L«ne  v.  Van  Orden 63  How.  287. 

8285  Gates  v.  Cunfield  2  N.  Y.  Civ.  Pro.  264. 

8289  Higgius  t>.  Callahan 2  N.  Y.  Civ.  Pro.  802. 

8240  Mutter  of  N.  Y.,  L.  &  W.  R.  R. . .  26  Hun,  592;  08  How.  123. 

8240  Matter  of  Simpson 26  Hun,  459. 

8240  Cole  v,  Terpenniug 27  Hun,  111. 

8250  Matter  of  N.  Y.,  L.  &  W.  R.  R 68  How.  123. 

8251  Matter  of  N.  Y.,  L.  &  W.  R.  R 68  How.  123. 

8251  Andrews  ».  Schnitzler 2  N.  Y.  Civ.  Pro.  18. 

8256  Higgius  v,  Callahan 2  N.  Y.  Civ.  Pro.  802. 

8262  Higgins  c.  Callahan 2  N.  Y.  (.1v.  Pn>.  802. 

8268  McCall  v.  Frith 2  N.  Y.  Civ.  Pro.  9. 

3268  Nichols  t>.  Cammann 2  N.  Y.  Civ.  Pro.  875. 

8271  Sullivan  «.  Remington  Mfg.  Co 2  N.  Y.  Civ.  Pro.  68. 

8278  In  re  Levy 2  N.  Y.  Civ.  Pro.  108. 

8296  Mark  «.  City  of  B 87  N.  Y.  184. 

8254  Riggs  V.  Crogg 26  Hun,  89. 

8268  Bustwick  «.  Fifield 68  How.  877. 

8271  Sullivan  v.  Itemington  S.  M.  Co 27  Hun,  270. 

8807  Woodruff «.  Imp.  Fire  Ins.  Co 27  Hun,  229. 

8807  McKeon  o.  Horsfall 88  N.  Y.  429. 

8807  Bowe  «.  Campbell 2  N.  Y.  Civ.  Pro.  93$. 


xWi  STATUTES,  ETC.,  CITED. 

3343    Weiler  v,  Schroiber C3  How.  491. 

8348  Market  Natioual  Bank,  N.  Y. «.  Pacific  National  Bank,  Boston 

2  N.  Y.  Civ.  Pro.  88a 

8847  subd.  11  Woodhouse  f>.  Woodhouse 5  Redf.  181. 

»347  Bubd.  11  Joel  v,  Uittcnuaa 5  Redf.  186. 

8347  subd.  1 1  LafEerty  «.  Lailerty 5  Redf.  820. 

3347  subd  11  MaUer  of  Gates. 26  Huo,  179l 

8349  Geogbcgnn  v.  Foley 5  Redf.  5(U. 

3352    U.  S.  Life  Ins.  Co.  «.  Jordan 5  Redf.  207. 

Chap.  4    U.  S.  Life  Ins.  Co.  %,  Jordan 6  Rpdf.  267. 


Civil  Procedure  eeports. 


PINNEY,  Administratrix,  Eespondent,  v.  ORTH, 

ET  AL.,  Appellants. 

Court  of  Appeals,  April,  1883. 

§829. 

BMdenee, — Party  a$  witiiets  affainst  executor,  ete^  ef  deeeaeed  pertan. 

Section  829  of  the  Code,  which  prohibits  the  examination  of  a  party 
as  a  witness  in  his  own  behalf  against  the  executor,  etc.  of  a  deceased 
person,  concerning  personal  transactions  between  the  witness  and 
the  deceased  person,  does  not  confine  the  survivor  to  such  evidence 
concerning  the  transaction  as  was  admissible  at  common  law.* 

While  a  party  examined  as  a  witness  in  his  own  behalf  t  against  the 
personal  representative  of  a  deceased  person,  is  prohibited  from  tes- 
tifying that  any  particular  communication  or  transaction  did  or  did 
not  take  place  personally  between  himself  and  the  deceased  ;  hQ; 
may  testify  to  extraneous  facts  or  circumstances  which  tend  to, 
show  that  a  witness  who  has  testified  afiSrmatively  to  such  a  traxhs^. 
action  or  communication  has  testified  falsely,  or  that  it  is  impossible: 
that  bis  statement  can  be  true.  | 

*  The  provisions  of  the  Code  excluding  testimony  concerning  per-- 
sonal  transactions  with  a  deceased  person  are  only  enforced  where 
the  case  is  brought  strictly  within  the  wording  of  the  statute ;  it  is 
not  enough  that  it  is  within  its  spirit.  Severn  v.  National  State 
Bank  of  Troy,  18  Huriy  228 ;  and  see  Holcombv.  Holcomb,  20  Id,  156. 

t  Party  incompetent  only  when  testifying  in  hie  awn  behalf.  Pur- 
sell  e.  Fry,  19  Han,  595;  Allis  v.  Sandford,  14  Id,  418. 

I  Evidence  that  a  conversation  was  had  between  defendant  and. 
the  deceased  without  proving  the  conversation  itself,  is  not  incompe- 
tent, unless  the  mere  fact  that  a  conversation  was  had  was  the  material 

point.    Hier  t>.  Grant,  47  N.  T.  278. 
Vol.  II.— 1 
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8.,  a  witness  on  behalf  of  plaintiff,  testified  that  plaintiflTs  intestate 
bad  performed  certain  services  for  defendant.  Evidence  to  show 
that  a  part  of  the  services  had  not  been  rendered  was  improperly 
excluded.  The  general  term  attempted  to  cure  the  error  by  requir- 
ing the  plaintiff  as  a  condition  upon  which  judgment  should  be 
affirmed,  to  stipulate  to  deduct  from  the  recovery  the  amount 
allowed  for  that  part  of  the  services.— Held,  error.  Such  a  course 
would  be  proper  only  in  case  the  evidence  of  the  witness  related 
solely  to  the  item  so  deducted. 

Appeal  from  judgment  of  the  general  term  of  the 
conrt  of  common  pleas,  affirming  judgment  entered 
on  report  of  referee. 

This  action  was  commenced  by  plaintiflf  s  intestate 
1h5  recover  for  professional  services  as  an  attorney  at 
law,  (1)  in  the  sale  of  a  distillery  in  the  city  of  New 
York ;  (2)  in  an  action  entitled  Friend  v.  Orth ;  (3)  in  an 
action  in  the  marine  court  between  John  L.  Greener  as 
plaintiJBt  and  these  defendants  as  defendants ;  (4)  in  an 
action  in  the  supreme  court  between  the  same  parties  ; 
(5)  in  an  action  in  the  court  of  common  pleas  between 
Orth  and  Boettner,  plaintiffs,  and  one  Springwater 
defendant ;  (6)  in  an  action  in  the  same  court  wherein 
Orth  and  Boettner  were  plaintiffs  and  Charles  G. 
Schneppel  and  others  were  defendants  ;  and  (7)  in  an 
action  brought  by  Orth  and  Boettner  against  Schnep- 
pel, Schultz  and  Dom.  He  having  died  thereafter, 
the  action  was  revived  and  continued  by  the  present 
plaintiff  as  his  administratrix. 

The  issues  in  this  action  were  tried  before  a  referee, 
who  found  in  favor  of  the  plaintiff  for  the  services 
rendered  in  the  sale  of  the  distillerv  and  in  the  two 
actions  between  John  L.  Greener  and  these  defendants, 
but  disallowed  the  claim  for  services  in  the  other 
actions. 

On  the  trial  the  defendant  Orth  was  examined  as 
a  witness  on  behalf  of  the  defendants.  In  the  course 
of  his  examination  certain  questions,  the  substance 
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and  occasion  of  wMch  are  stated  in  the  opinion,  put  to 
him  by  the  defendants'  counsel  were,  upon  objection, 
excluded  by  the  referee.  It  is  upon  the  exceptions 
taken  to  these  rulings  that  the  defendants  relied  on 
this  appeal. 

The  defendants  appealed  to  the  general  term  of 
the  court  of  common  pleas  from  the  judgment  entered 
on  the  referee' 8  report,  audit  decided  that  the  judg- 
ment must  be  reversed  on  the  ground  that  the  referee 
erred  in  excluding  certain  testimony  offered  by  defen- 
dants relating  to  plaintiflP's  intestate's  services  in  the 
action  in  the  supreme  court  between  Greener  and  these 
defendants,  unless  plaintiff  stipulate  that  the  sum 
allowed  by  the  referee,  for  those  services,  be  deducted 
from  the  judgment,  in  which  case  it  would  be  affirmed. 
The  plaintiff  so  stipulated;  judgment  of  affirmance 
was  entered,  and  the  defendants  appealed  to  the  court 
of  appeals. 

S.  W.  Fullerton^  for  appellants. 

{Henry  Daily ^  Jr.^  attorney): 

Cited,  Stanley,  Administrator  v.  Whitney,  47  Barb, 
586 ;  Hyer  v.  Grant,  47  N,  Y.  278 ;  Gerham  v.  Price, 
12  i\r.  T.  Weekly  Dig.  506. 

Peter  Codk^  for  respondent : 

Cited  Card  t).  Card,  39  N,  T.  317 ;  Brague  v.  Lord, 
67  i^.  r.  495. 

Rapallo,  J. — On  the  trial  of  this  action,  John 
Streib,  a  witness  on  the  part  of  the  plaintiff,  and  for- 
merly the  managing  clerk  of  plaintiffs  intestate, 
testified  to  certain  conversations  between  plaintiffs 
intei?tate  and  the  defendant  Orth,  material  to  the 
issues  in  this  case,  at  which  conversations  Streib  sta- 
ted that  he  was  present,  and  that  the  conversations 
took  place  at  the  office  of  deceased.  The  defendant 
Orth  was  called  as  a  witness  in  his  own  behalf,  and 
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the  referee  very  properly  refused  to  allow  him  to  tes- 
tify as  to  what  was  said,  or  not  said,  between  him  and 
the  deceased  at  those  interviews.  Mr.  Orth  was  then 
asked  whether  he  ever  had  any  conversation  with  de- 
ceased at  his  office,  at  which  Streib  was  present,  and 
at  which  Orth  made  certain  statements  to  deceased, 
which  Streib  had  testified  to. 

These  questions  were  excluded,  and  we  think  prop- 
erly, because  they  related  to  what  was  said  between 
Orth  and  the  deceased,  and  not  merely  to  the  fact  of 
Streib' s  presence  at  an  interview  between  them.  But 
the  counsel  for  defendant  then  asked  Orth  whether  or 
not  he  had  a  conversation  with  deceased,  at  his  office, 
at  which  Streib  was  present  ;  also  whether  Streib  was 
ever  present  with  Orth  in  the  office  of  the  deceased 
when  the  deceased  was  looking  up  authorities  in  the 
case  of  Friend  v.  Orth  (a  fact  to  which  Streib  had 
testified,  and  which  was  relevant).  These  questions 
were  excluded,  and  exceptions  taken. 

Peter  Cook,  another  witness  for  the  plaintiff,  and 
his  attorney  in  this  action,  gave  important  testimony 
as  to  the  services  of  deceased  and  their  value,  and 
testified  to  twenty  interviews  and  conversations  be- 
tween Orth  and  the  deceased,  at  which  he  said  he  was 
present,  and  which  related  to  the  sale  of  a  distillery ; 
for  the  services  of  deceased  in  which  matter,  the 
plaintiff  has  been  allowed  by  the  referee  $2,500.  Mr. 
Cook  testified  that  deceased  had  a  dark  room,  and 
that  there  was  also  a  large  room.  That  up  to  the  15th 
or  16th  of  their  conversations,  they  all  took  place  in 
the  large  room,  and  witness  was  present  at  every  one 
of  them  ;  that  the  16th  was  had  in  the  large  room, 
and  the  18th  in  the  same  room.  Where  the  others 
were  had  did  not  clearly  appear,  but  the  witness  tes- 
tified that  Orth  and  deceased  did  not  sit  in  the  dark 
room. 

When  Mr.  Orth  was  on  the  stand  he  was  asked 
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whether  Mr.  Cook  was  ever  present  with  him  and  de- 
ceased at  any  conversation  in  regard  to  the  distillery. 
This  question  was  excluded,  but  was  aftenvards 
answered.  He  was  afterwards  asked  whether  he  had 
daily  meetings  with  deceased,  at  which  Cook  was 
present  (Mr.  Cook  having  testified  to  such  meetings), 
and  this  was  excluded.  He  was  asked  in  which  room 
at  the  office  of  deceased  he  had  conversations  with 
him  ;  this  was  excluded,  and  the  question  whether 
deceased  saw  him  in  the  dark  room  was  also  excluded. 

We  think  the  referee  went  too  far  in  excluding 
the  inquiries  above  referred  to.  Section  829  of  the 
Code,  prohibits  the  examination  of  a  party  as  a  wit- 
ness in  his  own  behalf  against  the  executor,  etc.  of  a 
deceased  person,  "  concerning  a  personal  transaction  or 
communication  between  the  witness  and  the  deceased 
person."  It  is  contended  that  the  purpose  of  this 
prohibition  is,  in  all  cases  where  a  personal  trans  ac- 
tion between  a  surviving  party  and  the  representatives 
of  a  deceased  party  comes  in  question,  to  confine  the 
survivor  to  such  evidence  concerning  the  transaction 
as  was  admissible  at  common  law  ;  and  that  conse- 
quently, if  a  competent  witness  testifies  to  such  a 
transaction,  the  survivor  is  not  only  prohibited  from 
contradicting  him  directly,  but  is  also  precluded  from 
confaradicting  him  indirectly,  by  testifying  to  facts 
which  tend  to  show  that  his  testimony  is  not  true ; 
for  it  is  claimed  that  any  testimony  which  bears  upon 
the  question  whether  or  not  the  transaction  testified 
to  took  place,  is  testimony  concerning  the  transaction, 
and  the  surviving  party  is  not  a  competent  witness  on 
that  subject,  but  must  rely  wholly  Dn  common  law 
evidence. 

We  cannot  assent  to  this  construction  of  the  section. 

By  other  provisions  of  the  Code,*  parties   to  ao- 
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tions  are  declared  to  be  competent  witnesses  in  their 
own  behalf ,  and  the  special  prohibition  contained  in 
section  829  is  an  exception  to  the  general  rnle.  The 
primary  intent  of  this  prohibition  is  very  apparent, 
and  is  to  prevent  a  surviving  party  from  proving  by 
his  own  testimony  a  personal  transaction  or  communi- 
cation between  himself  and  a  deceased  person,  which, 
but  for  the  prohibition,  he  might  do  without  fear  or 
possibility  of  contradiction.  The  language  of  the  pro- 
hibition is  sufficiently  broad  to  prohibit  the  survivor 
from  testifying  that  any  particular  communication  or 
transaction  did  or  did  not  take  place  personally  be- 
tween himself  and  the  deceased ;  but  there  we  think 
the  prohibition  ends,  and  that  it  does  not  preclude  the 
survivor  from  testifying  to  extraneous  facts  or  circum- 
stances, which  tend  to  show  that  a  witness  who  has 
testiiied  affirmatively  to  such  a  transaction  or  commu- 
nication, has  testified  falsely,  or  that  it  is  impossible 
that  his  statement  can  be  true  ;  as,  for  instance,  that 
the  survivor  was  at  the  time  absent  from  the  country 
where  the  transaction  is  stated  to  have  occurred,  and 
that,  so  long  as  the  survivor  refrains  from  testifying 
as  to  anything  that  passed,  or  did  not  pass,  personally, 
between  himself  and  the  deceased,  it  is  not  a  valid 
objection  to  his  testimony  that  the  facts  which  he 
states  bear  upon  the  issue,  whether  or  not  the  personal 
transaction  in  question  took  place,  or  upon  the  truth 
of  the  testimony  by  which  such  transaction  is  sought 
to  be  proved  against  him. 

We  think  that  Mr.  Orth,  for  Instance,  was  com- 
petent to  testify  that  he  was  not. in  the  city  dt  New 
York  at  the  time  referred  to  by  the  witness,  or  that 
the  witness  was  at  some  other  place,  or  that  he  never 
met  the  witness  at  the  office  where  the  conversations 
are  alleged  to  have  occurred,  and  on  the  same  principle, 
we  see  no  reason  why  he  should  not  have  been  allowed 
to  testify  that  the  witness  was  never  present  at  that 
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office  when  any  conversation  took  place  between  Mr. 
Orth  and  the  deceased,  so  long  as  he  refrained  from 
testifying  to  anything  that  was  or  was  not  said  be 
tween  him  and  the  deceased. 

The  fact  that  the  interviews  between  the  party  and 
the  deceased  did  not  occur  at  the  place  named  by  the 
witness,  but  in  a  different  room,  we  think  was  an 
independent  feu5t,  inquiry  as  to  which  did  not  trench 
upon  the  rule.  It  was  not  testimony  as  to  the  trans- 
action itself,  but  as  to  the  fact,  whether  the  witness 
saw  the  party  and  the  deceased  together  at  the  place 
named  by  the  witness.  A  party  surely  ought  to  be 
allowed  to  testify  that  he  never  was  in  a  particular 
house,  or  room,  or  never  met  the  witness  or  the  de- 
ceased thSre,  for  the  purpose  of  contradicting  the 
witness  who  testified  to  a  transaction  between  them 
at  that  place. 

The  plaintiff's  counsel  contends,  that  although 
the  referee  may  have  erred  in  excluding  some  of  the 
questions  put  to  the  witness  Streib  in  relation  to  the 
case  of  Friend  r>.  Orth,  the  error  is  immaterial,  be- 
cause the  referee,  by  reason  of  proof  on  the  part  of 
the  defendants,  disallowed  the  claim  for  services  of 
the  deceased  in  that  suit.  This  is  not  we  think,  a 
sufficient  answer.  Streib  testified  as  to  other  claims 
which  were  allowed  by  the  referee,  and  the  allowance 
of  these  claims  depended  largely  upon  the  credit  to 
be  given  to  his  testimony.  His  testimony  in  relation 
to  the  Friend  suit  was  material  to  the  issue,  and  the 
defendants  were  entitled  to  the  benefit  of  any  cont?a- 
diction  in  respect  to  this  which  would  have  tended  to 
impeach  his  credit  or  accuracy. 

Certain  questions  were  asked  of  Orth  touching 
what  the  deceased  did  in  the  case  of  Greener  v.  Orth, 
whether  he  put  in  anappeaiance,  drew  an  answer,  &c., 
as  testified  to  by  Streib.  The  exclusi  >n  of  these  ques- 
tions was  held  by  the  court  at  general  term  to  be 
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erroneous,  as  they  did  not  relate  to  personal  transac- 
ti  ns  witli  the  deceased;  but  the  court  attempted  to 
cure  the  error  by  requiring  the  plaintiff,  as  a  condi- 
ti'»n  upon  which  the  judgment  should  be  affirmed,  t) 
stipulate  to  deduct  from  the  recovery  the  amoui.t 
allowed  for  services  in  that  suit.  We  cannot  sustain 
this  course  as  a  precedent.  It  deprives  the  defendants 
of  any  advantage  they  might  have  fiom  a  material 
contradiction  of  the  plaintiiFs  witness.  Such  a  course 
would  be  proper  only  in  case  the  evidence  of  the 
witness  related  solely  to  the  item  rejected,  and  his 
whole  testimony  could  be  stricken  out  without  affect- 
ing the  residue  of  the  recovery. 

It  is  possible  that  the  evideince  excluded  may  not  in 
this  case  have  materially  aflfected  the  result,  but  to 
cure  the  errors  on  that  ground,  it  must  appear  as 
a  matter  of  law  that  the  result  could  not  have  been 
thus  aflfected.  The  questions  involved  are  constantly 
arising  on  the  trial  of  causes,  and  to  sustain  the 
rulings  in  this  case  would  afford  a  precedent  which 
might  be  attended  with  very  serious  consequences. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

''All  concur,  except  Earl  and  Danfokth,  J  J., 
who  dissent  as  to  admissibility  of  Orth's  testimony 
regarding  a  conversation  he  had  with  deceased  in 
presence  of  Streib." 
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McCALL  V.  FRITH,  et  al. 

N.    T.    SUPEBIOB  COTJBT,    SPECIAL    TeBM,   NoV.    1881. 

§§  620,  3268. 

Security  for  eostB. — Undertaking  given  on  procuring  injunction  does  not 

affect  de/endanVs  right  to, — Uhfiertaking  on  injunction 

applies  only  to  damages  sust*iined  by  reason 

of  the  injunction. 

The  fact  that  an  undertaking  has  been  given  by  a  non-resident  plain- 
tiff on  obtaining  an  injanction  order,  does  not  affect  the  right  of  the 
defendant  to  bave  security  for  the  costs  of  the  action.  Sach  under- 
taking applies  only  to  the  damage  which  the  defendant  may  sustain 
by  reason  of  the  injunction,*  and  the  costs  •f  the  action  cannot  be 

recovered  from  the  sureties  therein. 

^^■— — ^— — ^^^— ^— ^-^—  — ^-^^       -^— ^-^^—i ^j— ^j— ^— ^-^.»^-^— ^p— ^^^^— ^.^^i^— .^11— ^^^1— — 

*  The  undertakini?  mentioned  in  section  620  must  be  to  the  effect 
that  the  plaintiff  will  pay  to  the  party  enjoined  such  damages^  not 
I'zceeding  a  sum  specified  in  the  undertaking,  as  may  be  sustained 
by  reflson  of  the  injunction,  if  the  court  finally  decides  that  the  plain- 
tiff was  not  entitled  thereto;  but  there  is  no  requirement  that  it  siiall 
provide  for  the  pavment  of  costs.  In  this  latter  respect,  it  differs 
from  the  undertakings  mentioned  in  sections  611,  612,  618  and  616. 

The  limitation  of  the  undertaking  to  damages  only,  in  cases  when 
special  pr« 'Vision  is  not  otherwise  made  by  law  for  security  to  be 
given  upon  an  injunction  order,  may  be  traced  from  the  rule  of  the 
court  of  chancery. 

Chancery  rule  81  of  revis'on  1880,  after  providing  that  in  certain 
cases  application  for  an  injunction  could  be  made  only  to  the  chancel- 
lor or  vice-chancellor  having  jurisdiction  of  the  case,  thus  qualifying 
the  power  of  the  injunction  master  under  rule  80,  concluded:  *^  And  in 
any  case  where  no  special  provision  is  made  by  law  as  to  security,  the 
ofScer  allowing  an  injunction  may,  in  his  discretion,  require  of  the 
complainant  or  his  agent,  a  bond  with  security,  or  his  own  bond 
only,  to  the  party  enjoined,  in  such  sum  as  may  be  deemed  reason- 
able, conditioned  to  pay  such  party  all  damages  he  may  sustain  by 
reason  of  the  injunction." 

Except ing  the  48rd  rule  of  chancery  in  force  prior  to  the  revision 
of  1880,  which  provided  for  a  deposit  upon  the  issuing  of  an  injuno- 
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Security  given  on  obtaining  a  proYisional  remedy  does  not  affect  the 
right  of  defendant  to  farther  security  for  costs. 

Motion  by  defendants  to  require  the  plaintiff  to 
give  security  for  costs. 

tion  to  stay  proceeding  at  law  (Skinner  «.  Dayton,  2  Johns.  Ch,  226), 
rule  81,  Bupra^  contains  the  earliest  general  requirement  in  regard  to 
security  upon  the  granting  of  an  injunction,  and  the  hardships  which 
led  to  its  adoption  are  stated  in  Cayuga  Bridge  Co  v.  Magee  (2  Paige, 
;i6,  120,  affr'd  6  Wend.  85) ;  and  Edwards  «.  Bodine  (4  Edifl.  Oh.  202) ; 
and  see  Lawton  v.  Oreen,  64  N.  T.  826,  880. 

Contemporaneous  with  this  rule,  special  provision  was  made  by 
law  for  requiring  security  upon  the  issuiug  of  an  injunction  in  the 
fo11o\^ing  cases.  Firat^  To  stay  the  trial  of  a  personal  action  at  issue 
in  a  court  of  law  (2  R,  8,  188,  §  189).  Second^  To  stay  proceedingR 
at  law  in  any  personal  action  after  verdict  and  before  judgment 
{Id.  189,  S  1^0)-  Thirds  To  stay  proceedings  at  law,  in  any  personal 
action,  after  judgment  (Id.  189,  §  141).  Fourth,  To  stay  proceedings 
at  law  in  any  action  for  the  recovery  of  lands  or  possession  thegreof, 
after  verdict  {Id.  189,  §  144).  An  injunction  might,  however,  on  the 
ground  that  the  judgment  or  verdict  whs  obtained  by  actual  Iraud, 
be  granted  without  security  in  the  second,  third  and  fourth  cases 
{Id.  190,  S  147). 

In  the  first  case,  a  bond  conditioned  in  substance  for  the  payment 
of  all  moneys  and  costs  which  might  be  recovered  in  the  original 
action,  and  also,  for  the  payment  of  such  costs  as  might  be  award e^ 
in  the  court  of  chancery,  in  the  suit  in  which  such  injunction  was 
issued,  was  required;  in  the  second  case,  a  deposit  equal  to  the 
amount  of  the  verdict  and  costs,  or  a  bond  conditioned  to  pay  the 
amount  required  to  be  deposited  was  necessary;  in  the  third  case,  a 
deposit  of  the  full  amount  of  the  judgment,  including  costs,  and  also, 
a  bond  in  such  sum  as  the  officer  allowing  the  injunction  should 
direct,  conditioned  for  the  payment  of  all  such  damages  and  costs  as 
might  be  awarded  at  the  final  hearing  of  the  cause,  was  required : 
and,  in  the  fourth  case,  a  bond  in  such  sum  as  the  officer  allowing  the 
injunction  should  direct,  conditioned  for  the  payment  of  all  such 
damages  and  costs  as  might  be  awarded,  in  event  of  a  decision  against 
the  party  obtaining  the  injunction  was  required.  Wherever  the  statute 
presented  a  deposit  it  might  be  dispensed  with  by  the  chancellor,  and 
a  bond  taken  in  lieu  thereof;  or,  if  a  bond  was  required  in  addi- 
tion to  deposit,  he  might  direct  the  enlargement  of  the  penalty  and 
condition  of  the  bond  as  might  be  requisite  (2  J8.  8.  190,  |  146). 
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This  action  was  brought  to  recover  damage  for  a 
breach  of  contract  and  for  a  rebate  of  consideration 
money.      The  plaintiff,  who  was  a  non-resident,  had 

The  substitutes  for  sections  146  and  147,  mpra,  are  sections  618 
and  619  of  the  Code,  respectively.  The  substitutes  for  sections  189, 
140,  141  and  144,  mpra,  are  sections  611,  612,  618  and  616  of  the 
Code,  respectively. 

The  Code  provides  in  substance  that  an  injunction  order  cannot 
be  granted  under  section  611,  unless  the  party  applying  therefor 
gives  an  undertaking  to  pay  all  damages  and  costs  which,  may  be 
recovered  in  the  action  stayed;  and,  also,  all  damages  and  costs  that 
may  be  awarded  in  the  new  action  in  which  the  injunction  order  is 
granted.  Nor  can  it  be  granted  under  section  612,  unless  a  sum  suffi- 
cient to  cover  the  amount  awarded  by  the  verdict,  &c.,  and  the  costs 
of  the  action,  be  first  deposited  by  the  party  applying  for  the  injunc- 
tion with  the  court  in  which  the  new- action  is  commenced,  and  out 
of  which  the  injunction  shall  issue;  or  an  undertaking  for  the  pay- 
ment thereof  with  interest  be  given  according  to  section  618.  Nor 
under  section  618,  unless  the  party  applying  therefor  deposit  with  the 
court  in  which  the  new  action  is  commenced,  the  full  amount  of  the 
judgment,  including  interebt  and  costs,  or  an  undertaking,  in  lieu 
thereof,  be  given  according  to  section  618;  and  in  addition  thereto 
an  undertaking  be  given  to  pay  all  damages  and  costs  which  may  be 
awardipd  in  the  new  action  in  which  the  injunction  order  is  granted. 
Nor  under  section  616,  unless  an  undertaking  to  pay  all  damages  and 
costs  in  the  new  action  wherein  the  injunction  is  granted,  be  given. 

Prior  to  the  revised  statutes,  there  seems  to  have  been  no  statu- 
tory provision  regarding  security  to  be  given  upon  the  granting  of  an 
injunction,  and  the  48rd  rule  of  chancery  above  mentioned  contained 
the  only  requirement  upon  the  subject.  The  revised  statutes  extend- 
ed the  provisions  of  rule  48,  and  added  several  other  provisions  wholly 
new.  The  preliminary  note  of  the  commissioners  to  article  5,  title 
n.  chap.  1,  part  HI,  containing  sections  189,  et  seq.  as  originally  report- 
ed and  numbered,  says:  ''The  practice  in  regard  to  Injunctions  to 
stay  proceedings  at  law  in  our  court,  is  very  different  from  that  which 
prevails  in  the  English  chancery.  The  writ  is  undoubtedly  remedial 
and  often  most  salutary.  At  the  same  time  every  observing  practition- 
er must  have  perceived,  that  it  is  often  used  for  mischievous  purposes, 
and  that  parties  are  often  seriously  injured,  and  sometimes  wholly 
defeated  in  the  prosecution  of  their  just  claims  at  law,  by  the  operation 
of  ^n  injunction,  which  may  be  obtained  in  many  cases,  by  insolvents, 
without  any  means  to  indemnify  the  injured,  and  without  being  re- 
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obtained  a  temporary  injunction,  restraining  one  of  the 
defendants,  who  was  made  a  party  for  the  purpose  of 
procuring  equitable  relief  as  to  him,  from  transferring 

quired  to  furnish  any  pledge  for  sach  indemnity.  A  great  inequality 
is  thus  produced  in  the  situation  of  the  parties,  and  a  temptation  offer- 
ed to  annoy  an  antagonist,  which  there  is  reason  to  fear  is  too  often 
felt  and  indulged.  The  necessary  restrictions  are  probably  not  with- 
in the  power  of  the  court  ;  at  all  eyents  they  are  more  firmly  secured 
and  better  promulgated,  by  legislative  enactment.  In  the  follow- 
ing sections,  the  revisers  have  extended  the  principles  of  the 
existing  rules  of  the  court,  so  as  to  require  security  in  all  cases 
where  injunctions  are  applied  for,  to  stay  personal  actions  at  issue  in 
courts  of  law  ;  and  have  added  such  other  provisions,  as  seemed  cal- 
culated to  remedy  many  of  the  evils  which  are  most  frequently  expe- 
rienced*' (^Report  of  the  Oomm'rs^  vol,  V.  p,  32). 

And  the  note  to  section  140,.«'^/>ra,  as  reported  and  numbered  m, 
says:  ^^42Dd  rule  of  court  of  chancery,  varied  *'  (Id,  83).  And  the 
note  to  section  144,  supra,  as  reported  and  numbered  116,  says,  '*The 
42nd  rule  of  the  court  of  chancery  requires  the  deposit  in  mixed  act- 
ions, of  a  sum  at  least  equal  to  the  costs.  But  this  is  CLtirely 
inadequate  to  the  injury  that  the  plaintiff  may  sustain  by  being  kept 
out  of  the  possession  of  the  land  recovered,  nor  is  there  any  good  rea- 
son for  not  extending  the  rule  to  re/d  as  well  as  mixed  actions.  In  ihe 
Hi>ove  section,  we  have  adopted  the  principle  of  the  act  'c.  nceming 
writs  of  error/  1  R.  L,  143  *'  {Id,  85).  And  the  note  to  section  147, 
s>i}tra,  numbered  119,  says:  *^Thi8  exception  seems  to  be  necessary, 
ub  (»thcrwisc  a  party  against  whom  a  judgment  has  been  fraudulently 
obtained,  may  be  rendered  remediless"  {Id,  86). 

Rule  31,  supra^  remained  unchanged  until  1839,  when  the  pro- 
vision in  regard  to  security  upon  the  allowance  of  an  injunction  was 
amended  so  as  to  read  as  follows :  '*  And  in  every  case  where  no  special 
provision  is  made  by  law  as  to  security,  except  where  the  injunction 
is  to  stay  proceedings  in  an  ordinary  suit  at  law,  or  is  against  the 
judgment  debtor  who  is  made  a  defendant  in  a  creditor's  bill,  the  vice- 
chancellor  or  master  who  allows  an  injunction  out  of  court  under  the 
authority  conferred  on  him  by  the  thirtieth  rule  of  this  court,  shall 
take  from  the  complainant  or  his  agent  a  bond  to  the  party  enjoined, 
in  such  sum  as  may  be  deemed  sufficient,  and  not  less  than  $500, 
either  with  or  without  sureties,  in  the  discretion  of  the  officer  allowing 
the  injunction,  conditioned  to  pay  to  the  party  enjoined  such  damages 
as  he  may  sustain  by  reason  of  the  icjunction,  if  the  court  shall  event- 
ually decide  that  the  complainant  was  not  equitably  entitled  to  such 
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or  Otherwise  disposing  of  a  one-third  interest  in  tlie 
net  proceeds  of  certain  merchandise,  consigned  to  him 
by  the  other  defendants  in  alleged  violation  of  their 

iDjanction ;  Bach  damage$  to  be  aflcertained  by  a  reference  to  a  master, 
or  otherwise,  as  the  chancellor  or  vice-chancellor  haying  juri»clictioD 
of  the  canse  in  which  such  injunction  issoes  shall  direct." 

The  rale  was  further  amended  in  1844,  by  adding  to  the  foregoing 
amendment  of  1839  the  following  provision :  ^  But  he  shall  not  allow 
the  injunction  upon  the  comp1ainant*B  own  bond  only,  without  secur- 
ity, unless  the  complainant  himself  justifies  in  an  amount  at  least 
equal  to  the  penalty  uf  the  bond.'^ 

After  the  constitutional  amendment  of  1846,  that  part  of  rule  81, 
tupra,  relating  to  security  on  the  allowance  of  an  injunction,  with 
sncb  modifications  in  phraseology  as  were  required  by  the  new  or- 
ganization of  the  judiciary,  and  by  omitting  the  clause,  **  who  allows 
an  injunction  out  of  court  under  the  authority  conferred  on  him  by 
the  thirtieth  rule  of  this  court,'*  became  rule  21  of  the  equity  rule 
of  the  supreme  court. 

The  Code  of  1848.  (195,  as  a  substitute  for  rule  21,  nipra;  provi- 
ded :  ''  Where  no  provisions  is  made  by  statute,  as  tr)  security  upon  an 
injunction,  the  judge  shall  require  a  written  undertaking,  on  the  part 
of  the  plaintiff,  with  or  without  sureties,  to  the  effect,  that  the 
plaintiff  will  pay  to  the  party  enjoined,  such  damagei^  not  exceeding 
an  amount  to  be  specified,  as  he  may  sustain  by  reason  of  the  injunc- 
tion, if  the  court  shall  finally  decide  that  the  plaintifi*  was  not  entitled 
thereto.  The  damnges  may  be  ascertained  by  a  reference,  or  otherwise, 
as  the  court  shall  direct.  This  section  was  amended  in  1849  by  inserting 
the  words  ^^  court  or*'  before  the  word  ^* judge ''  in  the  first  sentence, 
and  by  changing  the  number  of  the  section  to  222.  As  so  amended  it 
remained  until  the  Code  of  civil  procedure,  section  620  of  which  be- 
came its  substitute. 

The  Code  of  procedure  having  thus  provided  for  security  upon  the 
issuing  of  an  injunction  in  cases  where  no  provision  was  made  by 
statute,  and  the  distinction  between  legal  and  equitable  remedies 
having  been  abolished,  the  first  revision  of  the  supreme  court  rules 
after  this  enactment  (August,  1849),  omitted  all  reference  to  security 
upon  injunction.  The  object  of  the  chancery  rule  was  preserved  by 
the  equity  rule  21,  and  in  turn  by  the  Code  of  procedure.  Lawton  r. 
Greene,  ^  N,  7.  826,  818;  afilrming  5  Hun,  169;  where,  however, 
§222  of  the  Code  of  procedure  is  said  to  be  the  substitute  for  chan- 
cery rule  81,  the  intervention  of  rule  21  of  the  equity  rales  having 
been  apparently  overlooked ;  and  the  Code  of  civil  procedure,  and  the 
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contract.  The  undertaking  given  by  the  plaintiff  on 
procuring  the  injunction  according  to  section  620,  was 
in  full  force  at  the  time  of  this  motion,  and  it  was 
urged  in  his  behalf,  that  having  given  such  under- 
taking, he  should  not  be  required  to  furnish  security 
for  costs. 

SticJcney  &  Shepard^  for  defendants. 
O.  S.  P.  Stillman^  for  plaintiff. 

Truax,  J.— The  plaintiff  should  give  security  for 
costs  in  the  sum  of  $250.  The  fact  that  an  undertak- 
ing has  been  given  on  obtaining  an  injunction  does  not 
affect  the  right  of  the  defendants  to  have  security  for 
the  costs  of  the  action.  The  undertaking  applies  to 
such  damages  as  the  defendant  may  sustain  by  reason 
of  the  injunction.  The  costs  of  the  action  are  an  en- 
tirely different  matter ;  they  cannot  be  recovered  from 
the  sureties. 

Security  given  on  obtaining  a  provisional  remedy 
does  not  affect  the  right  to  further  security  for  costs. 
Gelch  V,  Barnaby,  1  Bosw.  657 ;  Boucher  t>.  Pia,  14 
Abb.  1 ;  Hodges  v.  Porter,  10  Hun,  244. 


provisions  of  the  latter  upon  this  subject  with  allowances  for  the  effect 
of  revisions  and  verbal  alterations,  show  clearly  their  derivation,  from 
the  chancery  rule. 

For  various  instances  in  which  the  undertaking  prescribed  by  section 
620  is  required,  see  sections  608,  604,  1681,  1787,  1802,  1806,  1870, 
1940,  &c. ;  but  see  621  and  1990. 

The  reason  of  the  rule  limiting  the  undertaking  to  damages  only, 
would  seem  to  be  that  of  preserving  the  equality  of  the  suitors. 
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Estate    op  WILLIAM  MOLLOY,   Deceased. 
Surrogate's  Court,  Kings  County;  June,  1882. 

§  3667. 

Limited  letters  of  adminietratian, — LimitaHon  to  be  removed  or  modified 

by  order  of  surrogate  made  on  further  security. — The 

proper  practice  under  §  2667  stated. 

Where  limited  letters  of  administration  have  been  granted  under 
§  2667  of  the  Code,  the  restriction  therein  contained  may  be  removed 
or  modified  by  an  order  of  the  surrogate  made  on  further  security, 
and  not  by  granting  additional  or  supplemental  letters. 

Section  2667  does  not  authorize  the  surrogate  to  accept  less  security 
than  double  the  value  of  the  personal  property  of  the  deceased,  ex- 
clusive of  any  claim  connected  with  a  right  of  action  granted  to 
him  by  special  provision  of  law.  Nor  does  it  authorize  the  surro- 
gate to  issue  letters  limited  in  any  way  as  to  the  authority  of  the 
administrator  over  any  of  said  property  except  such  claim  or  right 
of  action. 

The  proper  practice,  where  the  modified  security  provided  for  in 
§  2667  of  the  Code  is  accepted,  is  to  issue  letters  in  the  usual  form, 
adding  a  clause  restraining  the  executor  or  administrator  from  com- 
promising the  claim  or  action  or  enforcing  any  judgment  recovered 
therein  until  the  further  order  of  the  surrogate.  This  restriction 
does  not  in  any  way  interfere  with  the  authority  of  the  executor  or 
administrator  over  the  other  assets  of  the  deceased. 

Application  by  administrator  to  whom  limited  let- 
ters of  administration  had  been  granted,  under  §  3667 
of  the  Code,  for  other  letters  contaiQing  no  limitation. 

The  facts  are  stated  in  the  opinion. 

TJioTnas  E,  PearsaU,  for  administrator. 

Livingston,  Subrogate. — Letters  of  administra- 
tion were  heretofore  granted  by  this  court  to  the  peti- 
tioner on  the  estate  of  William  Molloy,  whose  death 
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was  claimed  to  have  been  caused  by  the  negligence  of 
others,*  but  as  the  administrator  could  n<»t  give  a 
bond  sufficient  to  cover  the  probable  amount  that 
would  be  awarded  to  him  in  an  action  to  be  brought 
to  recover  damages  for  said  death,  modified  security 
was  accepted  by  the  surrogate,  and  the  administrator 
was  restrained  by  said  letters  from  compromising  the 
said  action  or  enforcing  any  judgment  recovered  there- 
in until  the  further  order  of  the  surrogate  on  giving 
additional  security.    (Code,  §  2667.) 

The  administrator  now  desires  to  compromise  the 
said  claim  for  two  hundred  and  fifty  dollars,  and  for 
that  purpose  asks  that  other  letters  of  administration 
be  issued  to  him.  There  is  no  authority  in  the  Code 
for  such  practice.  Section  2667,  which  provides  for 
the  acceptance  of  modified  security  and  the  restric- 
tion in  such  a  case  to  be  imposed  on  the  executor  or 
administrator,  points  out  the  manner  in  which  the  said 
restriction  is  to  be  removed  or  modified ;  it  is  to  be 
done  by  an  order  of  tlie  surrogate  made  on  further 
security,  and  not  by  granting  additional  or  supple- 
mental lettei  s. 

The  section,  as  originally  enacted  in  188:),  required 
an  administrator,  before  letters  were  issued  to  him,  to 
execute  a  bond  in  the  penalty  fixed  by  the  surrogate, 
not  less  than  twice  the  value  of  the  personal  property 
of  which  the  decedent  died  possessed,  '^and  of  the 
probable  amount  to  be  recovered  by  reason  of  any 
right  of  action  granted  to  an  executor  or  administrator 
by  special  provision  of  law."  This  last  provisicm  was 
found  to  be  so  burdensome  that  the  Legislature  at 
its  next  session  amended  the  section  by  providing 
that  where  a  right  of  action  is  granted  to  an  executor 

*  Action  to  recover  damages  for  a  wrongfal  act,  neglect,  or  default, 
by  which  decedent^s  death  was  caused,  are  provided  for  by  {{  1908, 
et  $eq.  of  the  Code. 
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or  administrator  by  special  provision  of  law,  if  it 
appears  to  be  impracticable  to  give  a  bond  suflBcient 
to  cover  the  probable  amount  to  be  recovered,  the 
surrogate  may,  in  his  discretion,  accept  modified  se- 
curity and  issue  letters  limited  to  the  prosecution  oi 
such  action,  but  restraining  the  executor  or  adminis- 
trator from  a  compromise  of  the  action  and  the  enforce- 
ment of  any  judgment  recovered  therein  until  the 
further  order  of  the  surrogate  on  additional  satisfac- 
tory security. 

It  is  clear  from  the  context  that  the  modification  in 
the  security  which  this  amendment  authorizes  relates 
exclusively  to  the  probable  amount  to  be  recovered  by 
reason  of  the  right  of  action  referred  to,  and  that  the 
limitation  on  the  authority  conferred  by  the  letters 
applies  only  to  the  said  right  of  action  and  the  claim 
connected  with  it.  Without  any  limitation  in  the 
letters,  the  executor  or  administrator,  after  giving  the 
modified  security,  might  receive  payment  of  the  whole 
claim  ;  his  authority  over  said  claim  was  therefore  to, 
be  limited  to  prosecuting  the  action  for  its  enforce-, 
ment  until  the  further  order  of  the  surrogate  on  addi-. 
tional  satisfactory  security.  The  section  so  amendec^ 
does  not  authorize  the  surrogate  to  accept  less  security 
than  double  the  value  of  the  personal  property  of  the 
deceased,  exclusive  of  the  said  claim,  or  to  issue  letters, 
limited  in  any  way  as  to  the  authority  of  the  admin- 
istrator over  said  property.  Any  other  construction: 
of  the  amendment  would  impose  a  greater  hardships 
upon  the  creditors,  next-of-kin  and  legatees  of  deceas- 
ed persons  than  the  evil  which  it  was  intended  to 
remedy,  by  preventing  the  executor  or  administrator 
from  doing  anything  at  all  towards  administering  the 
estate,  except  prosecuting  the  action,  until  its  final 
determination. 

The  proper  practice  then,  where  modified  security  is 
accepted,  is  to  issue  letters  in  the  usual  form,  adding 

Vol.  II.— 2 
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a  clause  restraining  the  executor  or  administrator 
from  compromising  the  claim  or  action  or  enforcing 
any  judgment  recovered  therein  until  the  further  or- 
der of  the  surrogate  on  additional  further  satisfactory 
security.  This  restriction  does  not  in  any  way  inter- 
fere with  the  authority  of  the  executor  or  administra- 
tor over  the  other  assets  of  the  deceased ;  he  can  go 
on  and  exercise  his  authority  over  them  as  if  no  limit- 
ation had  been  inserted  in  the  letters.  If  it  is  desired 
to  compromise  the  action  or  to  enforce  any  judgment 
recovered  therein,  a  verified  petition  should  be  pre- 
sented to  the  surrogate,  setting  forth  the  restriction 
contained  in  the  letters,  stating  the  additional  amount 
which  is  about  to  come  into  the  hands  of  the  executor 
or  administrator  by  reason  of  the  proposed  compro- 
mise or  the  enforcement  of  the  judgment,  and  asking 
that  an  order  may  be  made,  on  giving  additional  satis- 
factory security,  revoking  the  restriction  imposed  on 
the  executor  or  administrator  in  the  letters,  so  as  to 
leave  him  free  to  compromise  the  said  claim  or  to  en- 
force the  said  judgment  for  the  amount  stated. 

The  application  for  letters  of   administration  is 
denied. 


ANDREWS,   Receiver,  &o.  Respondent,   v. 
SCHUrrZLER,  Appellant. 

N.  Y.  Superiob  Court,   General  Term  ;  March, 

1882. 

§  3251. 

Oott9 — Notice  of  Trial. 

Where  a  cause  has  been  noticed  for  trial  by  plaintiff,  and  the  earn  plaint 
is  dismissed  for  want  of  prosecution,  the  defendant  is  entitled  to 
coats  for  all  proceedings  after  notice  of  trial,  ana  to  term  fees, 
though  no  notice  of  trial  was  given  by  him. 
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Appeal  from  order  denying  defendant's  motion 
for  a  re-taxation  of  Ms  costs. 

The  action  was  at  issue,  and  was  noticed  for  trial 
at  the  January  term,  1875,  by  the  plaintiff,  and  placed 
on  the  calendar  of  jury  causes  for  that  term,  where 
it  remained  until  1878.  The  defendant  never  noticed 
the  case  for  trial. 

The  complaint  was  dismissed  January  8,  1882,  for 
want  of  prosecution,  and  defendant  noticed  his  costs 
for  taxation. 

The  plaintiff  objected,  before  the  clerk,  to  all 
except  the  costs  before  notice  of  trial,  and  costs  of 
motion,  on  the  ground  that  the  action  having  been 
dismissed  for  failure  to  prosecute,  the  defendant 
was  entitled  to  disbursements,  costs  before  notice  of 
trial,  and  costs  of  motion  only,  and  the  clerk  sustained 
the  objections. 

Defendant  moved  at  special  term  for  a  new  taxa- 
tion, which  the  court  denied. 

Johnson  <&  Cantiney  for  appellant. 

George  W.  CoUerill^  for  respondent. 

Feeedman,  J. — The  true  construction  of  the  Code 
in  my  judgment  is,  that  as  long  as  a  cause  has  been 
noticed  for  trial,  the  party  finally  prevailing,  either 
at  the  trial,  or  on  special  motion,  for  want  of  prosecu- 
tion, is  entitled  to  costs  for  all  proceedings  after 
notice  of  trial  and  to  the  costs  for  each  term,  not 
exceeding  five,  at  which  the  cause  was  necessarily  on 
the  calendar,  though  the  notice  of  trial  was  not  given 
by  him,  but  by  his  opponents.  Neither  from  the 
language  of  the  Code,  nor  from  any  reported  case, 
can  I  find  that  a  party's  right  to  the  costs  in  question 
depends  strictly  upon  the  fact  that  he  noticed  the 
cause  for  trial.    Tillspaugh  «.  Dick,  8  How.  33,  is 
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plainly  distinguishable.  In  that  case  there  were  two 
defendants.  One  of  them  had  noticed  the  cause  for 
trial,  and  as  to  him  the  complaint  had  been  dismissed. 
As  to  the  defendant  who  asserted  the  claim  for  costs 
after  notice  of  trial  and  for  term  fees,  the  cause  had 
been  noticed  by  neither  side,  and  it  was  in  view  of 
this  fact  and  in  reference  to  this  defendant  that  the 
court  observed,  "as  to  this  defendant  the  cause  has 
never  been  noticed  for  trial ;  *  *  *  it  was  never 
on  the  calendar  as  between  these  parties." 

The  costs  under  consideration,  it  seems  to  me,  are 
given  to  either  party  for  preparation  rendered  neces- 
sary in  consequence  of  the  service  of  a  notice  of  trial. 
The  preparation  to  be  made  is  the  same,  whether  only 
one  or  both  parties  give  such  notice.  If  I  am  correct 
in  this,  it  follows  in  the  case  at  bar  it  was  an  imma- 
terial fact  that  the  defendant  had  failed  to  notice  the 
cause  for  trial,  because  it  appeared  that  the  plaintiff 
had  done  so,  and  that  the  cause  had  been  necessarily 
on  the  calendar  more  than  five  terms  under  said  notice, 
during  which  time  the  defendant  was  compelled  to 
attend,  though  he  was  not  in  a  position  to  take  the 
plaintiff's  default. 

The  order  should  be  reversed,  with  $10  costs,  and  a 
new  taxation  ordered  with  instructions  to  the  clerk  to 
allow  $15  after  notice  of  trial,  and  $50  for  term  fees. 

BussELL  J.,  concuri9. 
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KLEESTPETER,  an  Ii^fakt,  by  KLEINPETER,  his 
Q-UAKDiAN  AD  Litem  v.  ENELL. 

N.  Y.  Mabine  Coubt  ;  Special  Tebm,  Mat,  1882. 

§  458,  et  seq.,  469,  3268, 

Chiardian  ad  litem  cannot  prosecute  a$  a  poor  person. 

Where  an  infant  sues  by  his  Guardian  ad  litem^  security  for  costs  to 
defendant,  is  a  statutory  right  which  the  court  has  no  power  to 
destroy  by  allowing  the  guardian  to  sue  as  a  poor  person. 

Motion  for  leave  to  continue  the  prosecution  of 
action  in  forma  pauperis. 

An  order  having  been  made  requiring  the  plaintiff 
to  iile  the  security  for  costs,  he  moved  upon  the  peti- 
tion of  his  guardian  ad  litem,  setting  forth  this  fact 
and  also  that  he  was  a  poor  person  and  unable  to 
comply  with  the  order  for  leave  to  prosecute  action 
as  a  poor  person. 

D.  A.  Sapheur,  for  motion. 

Henry  D,  HotcTiJciss,  opposed. 

After  being  ordered  to  file  security  for  costs 

plaintiflf  will  not  be  permitted  to  prosecute  in  forma 
pauperis.    Florence  v.  Bulkley,  1  Ihier^  706;  Brown  v. 

Story,  1  Paige,  588 His  [the  guardian  adlitem^s,] 

responsibility  is  one  of  the  reasons  why  he  is  ap- 
pointed, that  some  one  liable  for  costs  may  be  before 
the  court.  People  v.  N.  Y.  Common  Pleas,  11  Wend. 
166 ;  and  Code,  §  469,  makes  him  responsible.  There- 
fore since  an  individual  so  prosecuting  is  not  respon- 
sible for  costs  (§  461),  it  follows  that  an  infant  cannot 
sue  as  a  poor  person 
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HaWes,  J. — For  the  reasons  stated  by  me  upon 
the  argument,  I  think  this  application  should  be 
denied.  The  Code*  provides  that  a  guardian  ad  litem 
shall  file  security  for  costs,  and  such  an  order  has 
been  made  in  the  present  case.  This  security  to  de- 
fendant was  as  a  matter  of  statutory  right  and  not  of 
discretion,  t  '  If  such  is  the  case  the  court  has  no  power 
to  destroy  it  by  allowing  the  guardian  to  sue  as  a 
poor  person.  The  same  rule  holds,  and  for  the  same 
reasons,  in  the  case  of  a  non-resident,  where  a  similar 
application  in  behalf  of  a  non-resident  was  made  and 
denied.  (See  Christian  t>.  Q-ouge,  3  Law  Bulletin^ 
42.)  Moreover  a  guardian  ad  litem  should  be  a  re- 
sponsible as  well  as  a  competent  person,  and  a  suit 
in  forma  pauperis  is  wholy  inconsistent  with  such  a 
character,  t    I  can  well  conceive  that  this  rule  may 

*  Section  8268. 

t  See  Healy,  an  Infant,  &c.  9.  The  Twenty-third  at.  Railway  Co. 
1  Cit,  Proc.  R.  15,  and  note. 

X  N,  T,  Marine  Court,  Chamheri, 

'  In  re  Daly.     Decided  May  24,  1882. 

0,  2>.  Bust,  for  petitioner. 

McAdam,  J. — The  mother  of  an  infant  who  has  been  bitten  by  a 
ferocious  bloodliound  applies  (1)  for  an  order  appointing  her  gruardiao 
ad  litem  and  (2)  permitting  her  to  sue  in  forma  ptiuperis.  The 
petition  sets  forth  a  meritorious  cause  of  action,  and  alleges  the  im- 
pecuniosity  of  the  mother,  and  yet  I  am  compelled  to  refuse  to 
appoint  her  as  guardian  because  she  is  poor.  The  child  cannot  sue 
without  a  guardian  ad  lUem^  and  the  Code  will  not  permit  me  to 
appoint  the  mother,  because  she  is  not  a  responsible  person  (Code,  sec. 
469,  Supreme  Court  Rule,  48).  This  should  not  be  bo.  The  parents 
of  a  child  are  its  natural  protectors,  and  whether  responsible  or  not, 
either  of  them  should  be  permitted  to  act  as  its  guardian  ad  Utemy 
and  if  need  be,  allowed  to  sue  in  forma  pauperis  in  respect  to  actions 
for  personal  injuries  to  the  infant.  Poverty  should  never  work  a 
denial  of  justice.  But  the  law  in  its  endeavor  to  protect  the  interests 
of  th9  infant,  will  not  permit  a  *'  pauper  guardian  '*  to  be  appointed 
in  any  case,  and  hence  the  wrong  to  this  poor  child  must  be  unre- 
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work  some  hardships  in  individual  cases,  but  I  deem 
it  not  only  correct  in  law,  but  the  safest  to  all  litigants. 


SHAW,  Appellant,  t.  MoCARTY,  Respondent. 

N.  Y.  Court  op  Common  Pleas,   Genital  Term  ; 

June,  18»2. 

§§  2260,  2261,  191,  2231. 

Landlord  and  tenant  proceedings, — Appeal  lU^  from  marine  courts  gen^ 

eral  term^  to  general  term  of  court  of  common  plea%. — Proceedings 

cannot  be  instituted  for  a  violation  of  section  1,  chapter  588, 

Laws  of  1878,  where  such  etiolation  has  ceased. 

In  landlord  and  tenant  proceedings,  an  appeal  lies  to  the  general 
term  of  the  court  of  common  pleas  from  an  adjadication  of  the 
general  term  of  the  marine  court. 

The  only  remedy  which  a  landlord  has  to  enforce  his  right  of  re-entry 
under  section  1,  of  chapter  588,  of  the  Laws  of  1878,  as  amended 
by  chapter  246  of  the  Laws  of  1880,  is  an  action  of  ejectment  at  law. 
The  section  in  question  does  not  authorize  summary  proceedings. 

Where  premises  have  been  used  for  an  illegal  trade  or  manufacture  or 
other  illegal  business,  and  summary  proceedings  are  instituted  len- 
der subdivision  four  of  section  2281  of  the  Code,  if  the  yiolation  of 
the  law  has  ceased  prior  to  the  application  for  the  warrant,  do 
proceedings  for  the  summary  removal  of  the  tenant  can  be  taken. 

Appeal  from  judgment  of  general  term  of  the  marine 
court  reversing  order  of  removal  in  summaify  pro- 
ceedings to  recover  possession  of  real  property. 

The  facts  are  stated  in  the  opinion. 

dressed,  unless  some  responsible  individual  will  volunteer  to  act  as 
guardian  and  thus  become  a  party  to  a  transaction  which  does  not 
concern  him.  Nor  can  I  permit  the  child  to  sue  in  forma  pauperis 
and  appoint  the  guardian  afterwards  so  as  to  have  the  order  enure  to 
bis  benefit.     Application  denied. 
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E.  P.  Wilder,  for  the  appellant. 
Joseph  Ullman^  for  the  respondent. 

Van  Brunt,  J. — The  defendant  was  the  tenant  and 
occupant  of  certain  premises  belonging  to  the  plaintiff. 
Prior  to  the  1st  of  August  a  portion  of  the  premises 
had  been  occupied  by  one  Lamson^  for  the  purpose  of 
carrying  on  the  lottery  policy  business.  Upon  the  last 
named  date  Lamson  removed  from  the  premises,  and  on 
the  17th  day  of  September,  1880,  the  plaintiff  presented 
her  petition  to  Mr.  Justice  McAdam,  who  issued  his 
precept  to  the  defendant  to  remove  from  the  premises 
because  of  this  occupation  by  Lamson,  or  to  show 
cause  why  he  should  not  be  removed  therefrom.  The 
tenant  appeared  upon  the  return  day,  and  put  in  his 
answer,  and  upon  the  foregoing  facts  being  established, 
the  justice  issued  his  final  order  of  removal.  An 
appeal  was  taken  from  this  order  by  the  tenant,  which 
was  reversed  by  the  general  term  of  the  marine  court ; 
and  from  the  judgment  of  reversal  the  appeal  to  this 
court  has  been  taken. 

There  are  two  questions  which  it  is  necessary  to 
consider  :  First,  whether  in  landlord  and  tenant  pro- 
ceedings, an  appeal  lies  to  the  general  term  of  the 
court  of  common  pleas  from  an  adjudication  of  the 
general  term  of  the  marine  court ;  and,  secondly, 
whether  such  proceedings  may  be  instituted  for  a 
violation  of  the  provisions  of  section  1  of  chapter  683 
of  the  Laws  of  1873.  where  such  violation  has  ceased 
before  the  application  is  made. 

The  right  of  appeal  seems  to  be  conferred  by  sec- 
tion 2260  of  the  Code  of  Civil  Procedure.  This  sec- 
tion provides  that  an  appeal  may  be  taken  from  a 
final  order  made  as  prescribed  in  this  title  to  the  same 
court,  within  the  same  time  and  in  the  same  manner 
as  where  an  appeal  is  taken  from  a  judgment  rendered 
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in  a  court  of  which  the  jndge  or  justice  is  the  pre- 
siding oflBcer,  and  with  like  effect,  except  as  otherwise 
prescribed  by  the  next  two  sections.  Section  2261 
prescribes  that  an  appeal  cannot  be  taken  to  the  court 
of  appeals  from  a  final  determination  of  the  general 
term  of  the  supreme  court  or  of  a  superior  city  court 
upon  such  an  appeal,  unless  the  latter  court,  by  an 
order  made  at  the  general  term  where  the  final  order 
is  made,  or  the  next  general  term  thereafter,  allows  it 
to  be  taken.  These  sections  clearly  indicate  the  inten- 
tion upon  the  part  of  the  Legislature,  instead  of  allow- 
ing landlord  and  tenant  proceedings  to  be  reviewed  as 
before  the  adoption  of  the  Code  of  Civil  Procedure  by 
certiorari,  to  assimilate  the  practice  in  proceeding  for 
a  review  of  a  final  order  made  in  those  cases  and  the 
proceedings  upon  an  appeal  from  a  judgment. 

Section  2261,  in  requiring  in  all  cases  a  certificate 
of  the  general  term  in  order  to  entitle  a  party  to  ap- 
peal to  the  court  of  appeals,  might  at  first  seem  to 
make  a  difl'erent  regulation  from  what  exists  in  refer- 
ence to  appeals  from  judgments. 

However,  upon  a  consideration  of  the  question,  it 
will  be  remembered  that  no  appeal  can  De  taken  to  the 
court  of  appeals — even  from  the  supreme  court,  gen- 
eral term,  or  the  general  term  of  a  superior  city  court — 
in  cases  where  the  amount  involved  does  not  exceed 
$600,  unless  such  appeal  is  permitted  by  such  general 
term.* 

In  landlord  and  tenant  proceedings  there  is  nothing 
upon  the  record  which  can  possibly  show  that  $600  is 
involved;  therefore  the  provision  is  inserted  that  no 
appeal  shall  be  taken  in  such  cases  to  the  court  of  ap- 
peals unless  upon  an  order  of  the  general  term  affirm- 
ing such  appeal.  The  fact  that  the  singular  number 
is  used  in  section  2260  in  speaking  of  the  court  to 


*  Code,  $191,  subdiyision  8. 
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which  appeals  may  be  taken,  will  not  and  shonld  not 
prevent  this  court  from  giving  to  the  section  that  con- 
struction which  it  is  evident  that  the  Legislature  in- 
tended— viz.,  to  provide  for  a  uniform  practice  in  ref- 
erence to  appeals  in  landlord  and  tenant  proceedings 
and  judgments,  and  to  make  them  in  all  respects  sim- 
ilar. If  this  construction  is  not  given  to  the  section  in 
question,  this  anomaly  is  presented :  that  in  the  case  of 
a  landlord  and  tenant  proceeding  commenced  in  a  dis- 
trict court  an  appeal  may  be  taken  to  the  court  of  ap- 
peals by  and  with  the  consent  of  the  general  term  of 
the  court  of  common  pleas ;  but  in  case  of  a  landlord 
and  tenant  proceeding  commenced  in  the  marine  court, 
no  appeal  can  be  taken  to  the  court  of  appeals  under 
any  circumstances  whatevefr.  Such  a  peculiarity  in 
the  law  could  not  have  been  intended  by  the  Legisla-. 
ture,  and  this  court  should  not  give  such  a  construc- 
tion to  the  section  in  question  unless  absolutely  re- 
quired so  to  do  by  its  language. 

We  are,  therefore,  of  opinion  that  an  appeal  lies  to 
the  general  term  of  this  court  from  the  general  term 
of  the  marine  court  in  landlord  and  tenant  proceed- 
ings. 

The  next  question  to  be  considered  is,  whether  such 
proceedings  may  be  instituted  for  a  violation  of  the 
provisions  of  section  1  of  chapter  583  of  the  liaws  of 
1873,  where  such  violation  has  ceased  before  the  ap- 
plication is  made.  Section!  of  chapter  583  of  the 
Laws  of  1873  provides  as  follows  :  **  Whenever  the  les- 
see or  occupant  other  than  the  owner  of  any  building 
or  premises  shall  use  or  occupy  the  same  or  any  part 
thereof  for  any  illegal  trade,  manufacture  or  other  bus- 
iness, the  lease  or  agreement  for  the  letting  or  occu- 
pancy of  such  building  or  premises  shall  thereupon 
become  void,  and  the  landlord  of  sucli  lessee  or  occu- 
pant may  enter  upon  the  premises  so  let  or  occupied, 
and  shall  have  the  same  remedies  to  recover  posses- 
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sion  thereof  as  are  given  by  law  in  the  case  of  a  ten- 
ant holding  over  after  the  expiration  of  his  lease." 

The  last  clause  of  this  section,  '^and  shall  have  the 
same  remedies  to  recover  possession  thereof  as  are  giv- 
en by  law  in  the  case  of  a  tenant  holding  over  after  the 
expiration  of  his  lease,"  is  expressly  repealed  by  chap- 
ter 246  of  the  Laws  of  1880.  So  far  then,  as  the  pro- 
visions of  the  Laws  of  1873  are  concerned,  in  the  cases 
in  section  1  of  said  chapter  683,  the  lease  is  declared 
void,  and  the  landlord  has  a  right  to  re-enter,  which 
he  may  do  by  his  action  of  ejectment  at  law ;  and  this 
is  the  only  remedy  which  he  has  to  enforce  his  right 
of  re-entry  under  the  section  in  question.  Section  2231 
of  the  Code  of  Civil  Procedure  states  the  cases  in 
which  summary  proceedings  for  the  possession  of 
lands  may  be  instituted ;  and  the  fourth  subdivision 
provides  that  a  tenant  may  be  removed  where  the  de- 
mised premises  or  any  part  thereof  are  used  or  oc- 
cupied as  a  bawdy  house  or  a  house  of  assignation  for 
lewd  persons,  or  for  any  illegal  trade  or  manufacture 
or  other  illegal  business. 

The  fact  that  the  last  clause  of  section  1  of  chapter 
683  of  the  Laws  of  1873  was  repealed  in  connection 
with  the  passage  of  the  section  in  question,  is  signiii- 
cant,  because,  by  the  Laws  of  1873,  summary  proceed- 
ings might  be  instituted  at  any  time  after  the  violation 
of  the  provisions  of  those  laws.  By  section  2231  of 
the  Code  of  Civil  Procedure,'  if  the  violation  of  the 
law  has  ceased  prior  to  the  application  for  the  warrant, 
no  proceedings  for  the  summary  removal  of  the  tenant 
can  be  taken,  but  the  landlord  is  remitted  to  his  action 
for  ejectment  to  obtain  possession  of  the  premises  in 
case  the  lease  has  been  voided  by  the  action  of  the  ten- 
ant ;  and  there  seems  to  be  a  good  reason  for  this  dis- 
tinction, because  the  landlord;  if  he  wishes  to  avail 
himself  of  summary  proceedings,  must  act  at  once, 
and  if  he  does  not  act  at  once  he  cannot  avail  himself 
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of  those  proceedings,  but  muBt  proceed  in  the  more 
orderly  way  by  an  action  for  ejectment. 

This  seems  to  have  been  clearly  the  intention  of  the 
Legislature  in  framing  the  acts  in  question,  and  the 
change  of  phraseology  and  the  change  of  rights  there- 
under cannot  have  been  the  result  of  mere  accident. 
It  seems  to  be,  therefore,  reasonably  clear  that  although 
the  landlord  has  his  action  of  ejectment  for  a  violation 
of  section  I  of  chapter  683  of  the  Laws  of  1873,  he  can- 
not avail  himself  of  the  provisions  of  the  Code  in  refer- 
ence to  summary  proceedings,  unless  he  acts  while  the 
premises  are  being  used  or  occupied  for  the  illegal 
business  complained  of. 

We  are  of  the  opinion,  therefore,  that  the  construc- 
tion of  the  statute  given  by  the  general  term  of  the 
marine  court  was  correct,  and  that  the  judgment  of  re- 
versal appealed  from  must  be  affirmed  with  costs. 

C.  P.  Daly,  C.  J.,  and  Beach,  J.,  concur. 


MACHEN,   Respondent,  v  LAMAR  INSURANCE 

COMPANY,  Appellant. 

Court  of  Appeals,  April,   1882. 

§1003. 

Exceptions. — Neto  trial, — Common  lato  aetiona. 

The  rule  of  law  applicable  to  the  granting  of  new  trials  by  appellate 
courts  for  errors  committed  in  the  admission  or  rejection  of  evi- 
dence upon  the  trial  of  actions  at  common  law  has  not  been  changed 
by  section  1008  of  the  Code.  This  section  has  no  application  to 
exceptions  taken  upon  the  trial  of  a  common  law  action. 

Api>eal  from  judgment  of  the  general  term  of  the 
supreme  court,  fourth  department,  affirming  judgment 
entered  on  the  report  of  referee. 
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The  defendant  issued  a  policy  of  insurance  to  re- 
spondent upon  his  wagon  shop  and  cider  mill,  situate 
in  the  town  of  Van  Buren  in  this  State,  whereby  it  in- 
sured him  against  loss  or  damage  by  fire  to  the  amount 
of  $1500,  one-half  of  the  amount  being  upon  the  build- 
ing and  the  remainder  distributed  in  different  amounts 
upon  various  kinds  of  personal  property.  Other  in- 
surance was  x)ermitted  and  another  policy  for  the  same 
amount  was  issued  at  the  same  time  on  the  same  prop- 
erty, by  the  Manufacturers'  Insurance  Company. 

The  insured  property  was  thereafter  destroyed  by 
fire  and  became  almost  a  total  loss. 

The  plaintiff  brought  this  suit  to  recover  on  the  pol- 
icy issued  to  him  by  defendant.  The  case  was  tried 
before  a  referee,  who  reported  in  favor  of  plaintiff.  The 
defendant  appealed  to  general  term,  where  the  judg- 
ment was  affirmed,  whereupon  it  was  appealed  to  the 
court  of  appeals. 

Weed  Munro  {HascocJc  &  Munro^  attorneys),  for 
appellant : 

For  an  error  upon  the  trial  the  judgment 

must  be  reversed,  unless  the  prevailing  party  show 
affirmatively  that  the  error  could  not  possibly  have 
affected  the  verdict ;  the  burden  of  showing  it  is  upon 
him.  Green  v.  White,  37  N.  T.  406  ;  Anderson  v.  R. 
W.  &  O.  R.  R.  Co.,  64  JV.  Y.  334 ;  Wardell  v.  Hughes, 
3  Wen.  418. 

Section  1003,  Code  of  Civil  Procedure,  applies  only 
to  equity  cases.  It  has  not  altered  the  rule  above 
cited.  Schoonmaker  v.  Walford,  20  JBun,  166,  168 ; 
Poote  V.  Beecher,  78  IT.  Y.  155-158. 

Bzscockj  Oliffcyrd  &  DoJieny^  for  respondents. 

Teaot,  J.— This  action  was  brought  upon  defen- 
dant' 8  policy  of  insurance  against  loss  by  fire  to  the 
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plaintiff 's  building  and  personal  property.  The  pol- 
icy was  for  $1500.  There  was  a  concurrent  policy 
issued  by  the  Manufacturers'  Insurance  Company 
upon  the  same  building  and  property  for  a  like 
amount.  Part  of  the  building  covered  by  the  policy 
was  used  as  a  wagon  shop  and  part  as  a  cider  mill. 
The  machinery  and  tools  in  the  building  were  inclu- 
ded in  the  policy. 

The  cause  and  all  the  issues  therein  were  referred 
to  a  referee. 

There  was  much  conflict  of  evidence  as  to  the  value 
of  the  building  and  the  machinery  and  tools,  the  wit- 
nesses for  the  plaintiff  and  for  the  defendant  differing 
widely  in  their  estimates  of  value. 

The  referee  found  the  total  loss  to  be  $2,360,  and 
charged  one-half  to  the  defendant.  On  the  trial  the 
plaintiff  called,  among  other  witnesses,  one  Herrick,  a 
manufacturer  of  iron  machinery,  who  a  few  weeks  be- 
fore the  trial  had  visited  the  plaintiff's  place  and 
examined  the  ruins.  He  saw  some  iron  screws  and 
shafting  which  had  been  burned  and  damaged,  but 
not  destroyed.  He  made  no  inventory.  Several 
months  before  this  visit  this  witness  made  an  estimate 
in  writing  of  the  cost  of  replacing  all  the  machinery 
claimed  to  have  been  in  the  building.  This  estimate 
was  made  by  the  witness  without  any  personal  knowl- 
edge of  the  machinery  or  whether  the  articles  included 
therein  were  ever  in  the  building.  The  plaintiff  de- 
scribed the  machinery  to  him  and  his  estimate  was 
made  from  such  description.  He  was  then  asked  to 
state  the  amount  of  his  estimate.  This  question  was 
objected  to  as  incompetent,  immaterial  and  irrelevant ; 
not  based  upon  the  knowledge  of  the  witness,  and  as 
not  calling  for  the  true  measure  of  damages.  The  ob- 
jection was  overruled,  to  which  ruling  the  defendant 
excepted.  The  witness  then  answered,  "Footings  of 
estimate,  $430." 
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The  written  estimate  made  by  this  witness  contain- 
ing a  detailed  list  of  many  articles,  with  their  size,  gen- 
eral description  and  cost  of  each,  was  then  offered  and 
received  in  evidence,  nnder  a  similar  objection.  From 
this  estimate  and  from  the  evidence  of  the  witness  it 
appears  that  much  of  the  machinery  estimated  for  was 
woodwork.  The  iron  screws  were  not  included  in  the 
estimate,  but  the  iron  shafting  was.  The  shafting, 
the  witness  says  he  saw,  was  a  little  bent,  but  when 
straightened  would  be  as  good  as  new  ;  this  he  said 
could  be  done  at  the  nominal  cost  of  a  few  dollars  ; 
but  the  witness'  estimate  included  the  cost  of  new 
shafting,  in  place  of  that  which  was  only  damaged,  as 
well  as  the  cost  of  new  woodwork,  which  was  entirely 
consumed  by  the  fire.  Among  the  articles  mentioned 
in  the  estimate  was  a  "  boring  machine,"  value  placed 
at  $50.  The  witness  said  that  a  *' boring  machine" 
might  cost  from  $5  to  $600. 

The  plaintiff,  although  examined  as  a  witness,  was 
not  asked  whether  he  correctly  described  to  Herrick 
the  articles  included  in  the  latter' s  estimate,  nor  did  he 
testify  that  the  machinery  included  in  such  estimate, 
with  the  exception  of  two  or  three  articles,  was  in  the 
building  at  the  time  of  the  fire. 

The  witness  Ingoldsby  testified  that  a  portion  of 
the  articles,  which  he  names,  were  in  the  building 
two  years  before  the  fire.  This  is  the  only  evidence 
in  the  case  showing,  or  tending  to  show,  that  the  arti- 
cles contained  in  Herrick' s  estimate  were  in  the  build- 
ing at  the  time  of  the  fire.  There  is  no  evidence 
showing  that  all  the  articles  estimated  for  by  the  wit- 
ness were  in  the  building  We  think  this  evidence 
was  improperly  admitted.  No  sufficient  foundation 
had  been  laid  to  justify  the  admission  of  this  evidence. 
It  was  material,  for  it  bore  directly  upon  one  of  the 
main  issues  of  fact  in  the  case.  But,  in  the  absence  of 
evidence  proving  that  such  articles  as  were  included 
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in  the  estimate  were  iu  the  building  at  the  time  of  the 
fi^e,  the  evidence  was  iiicomx>eteDt. 

For  this  error,  a  new  trial  mast  be  granted. 

Section  1003,  of  the  Code  of  CivU  Procedure,  has  no 
application  to  exceptions  taken  upon  the  trial  of  a 
common  law  action.  It  applies  only  to  cases  in  equity 
where  issues  hare  been  framed  to  enable  the  court  to 
have  the  aid  of  a  jury  in  determining  the  facts.  The 
rule  of  law  applicable  to  the  granting  of  new  trials  by 
appellate  courts  for  errors  committed  in  the  admission 
or  rejection  of  evidence  upon  the  trial  of  actions  at 
common  law  has  not  been  changed  by  this  section  of 
the  Code. 

As  this  leads  to  a  reversal,  it  is  unnecessary  to  con- 
sider and  determine  the  other  questions  discussed 
upon  the  argument. 

All  concur,  except  Rapallo,  J.,  absent. 


RINELANDER  et  al..  Respondents  v.  DUNHAM. 

Appellant. 

N.  T.  Marine  Court  ;  General  Term,  June,  1882. 

§  2269. 

Supplementary  Proeeedinga,—  OoniempU — Affidavit 
proving  default  necessary. 

On  a  motion  to  punish  a  defendant  for  contempt  in  failing  to  appear 
before  a  referee,  as  required  by  an  order  in  proceedings  supple- 
mentary to  execution,  the  certificate  of  the  referee  certifying  to 
such  default  is  not  legal  evidence  of  it.  An  affidavit  proving  the 
facts  charged  is  necessary. 

Appeal  from  an  order  adjudging  the  defendant  in 
contempt,  and  imposing  a  fine  of  $560. 

An  order  having  been  granted  requiring  the  de- 
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fendant,  a  judgment  debtor,  to  appear  before  a  referee 
therein  named,  and  submit  to  an  examination  in  pro- 
ceedings supplementary  to  executioi),  and  she  having 
failed  to  do  so,  the  plain tiif  moved  upon  such  order, 
the  affidavit  on  which  it  was  granted,  proof  of  service 
thereof  and  a  certificate  of  the  referee  certifying  to 
such  default  to  punish  the  defendant  for  contempt. 
This  motion  was  granted  by  Hon.  G.  P.  Hawes,  and 
an  order  entered  requiring  the  defendant  to  pay  a  fine 
of  $550  to  the  plaintiffs  or  their  attorney,  and  that 
she  stand  committed  to  the  common  jail  of  the  county 
of  New  York  until  she  pay  such  fine,  &c.  From  this 
order  the  defendant  appealed. 

Allen  McDonaldy  for  appellant 

John  M.  Bowers  {W.  X.  Stewart^  Attorney),  for 
respondents. 

McAdam,  J. — ^The  only  evidence  tending  to  show 
that  the  defendant  failed  to  appear  before  the  referee, 
named  in  the  order  for  her  examination  is  contained', 
in  the  certificate  of  the  referee  certifying  to  such  de-. 
fault.  The  statute  does  not  make  the  referee' s  certi-v 
ficate  legal  evidence  of  such  default.  An  affidavit 
proving  the  facts  charged  is  necessary.  (Ackroyd  D. 
Ackroyd,  8  Daly,  38 ;  Code  of  Civ.  Pro.  seo.  8269.) 
For  this  defect  in  the  proofs  the  motion  to  punish  for 
contempt  ought  to  have  been  denied,  with  leave  to» 
tenew.  It  follows  therefore,  that  the  order  appealed ' 
from  must  be  reversed  with  $10  costs,  and  the  ex- 
-penae  of  printing ;  on  payment  of  which  the  plaintiffs 
will  be  permitted  to  renew  their  application,  on  legal 
proofs. 

Shea,  C.  J.,  and  Nehsbas,  J.,  concur. 

Vol.  n.— 8 
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WILSON  Appellant,  v.  BENNETT,  Respondent. 

Supreme  Couet,    Fiest   Department;   General 

Term,   May,   1882. 

§§  623,  628. 

Libel. — An9wer  to  verified  complaint — Laches, 

It  IB  not  necessary  to  yerify  the  answer  in  an  action  for  libel,  eren 

thoagh  the  complaint  be  verified. 
The  omission  to  verify  a  pleading,  where  necessary,  is  an  irregularity 

which  may  be  waived,  and  the  right  to  take  advantage  of  it  is  lost 

by  long  delay. 

Appeal  from  an  order  denying  plaintiff's  motion 
lor  judgment. 

The  facts  are  stated  in  the  opinion. 

Eugene  B.  Tra^erSy  for  appellant. 
John  Townshendy  for  respondent. 

Brat>y,  J. — This  is  an  action  for  libel ;  the  com- 
plaint was  verified.  The  answer  was  served  on  or 
about  the  21st  of  February,  1880,  and  contained  a  gen- 
eral denial,  but  was  not  verified. 

The  plaintiff's  counsel  assuming  that  the  answer 
should  have  been  verified,  and  guided  by  section  528  of 
the  Code  of  Civil  Procedure  authorizing  the  party  to 
treat  an  unverified  pleading  as  a  nullity,  wrote  the  de- 
fendant's attorney,  on  the  21st  of  February,  1880,  a  let- 
ter, calling  his  attention  to  the  fact  that  the  answer 
was  not  verified,  and  stating  that  if  it  was  an  oversight 
it  might  be  corrected ;  otherwise  it  would  be  treated 
as  a  nullity.  On  or  about  the  7th  of  February,  1882, 
no  verification  or  amendment  of  the  answer  having 
been  made,  the  plaintiff's  attorney  gave  notice  of  a 
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motion  to  be  made  on  the  20th  of  February,  1882,  for 
an  order  for  judgment,  or  a  writ  of  inquiry  directed  to 
the  sheriff  of  the  county  to  assess  the  damages  of  the 
plaintiff,  and  for  such  other  and  further  relief  as 
might  be  proper.  That  motion  was  denied,  and  from 
the  order  entered  upon  such  denial  this  appeal  is 
taken. 

The  counsel  for  the  plaintiff  seems  to  have  over- 
looked the  rule  that  the  defendant  in  an  action  for  libel 
cannot,  as  a  witness  either  at  or  before  the  trial,  be 
asked  any  question  the  answer  to  which  might  prove  or 
tend  to  prove  that  he  was  the  publisher  of  the  alleged 
defamatory  matter. 

The  act  of  1864,  Ch.  75,  allowed  the  defendant  to 
omit  the  verification  in  every  case  in  which  he  would 
be  privileged  from  testifying  as  a  witness ;  and  al- 
though that  statute  was  repealed  by  the  general  re- 
pealing act  of  1877,  as  suggested  by  the  learned  coun- 
sel for  the  defendant,  its  provisions  were  reproduced 
in  section  523  of  the  Code  of  Civil  Procedure,  which 
provides  that  the  verification  may  be  omitted  when 
not  otherwise  specially  prescribed,  where  the  party 
pleading  would  be  privileged  from  testifying  as  a 
witness  concerning  an  allegation  or  denial  contained 
in  the  pleading.  It  is  very  clear,  therefore,  that  it  was 
not  necessary  to  verify  the  answer. 

It  may  be  said  in  addition,  that  if  the  verification 
were  necessary,  its  omission  was  an  irregularity 
which  might  be  waived ;  and  as  it  appears  that  the 
answer  was  served  nearly  two  years  prior  to  the 
motion  for  an  order  allowing  an  assessment  of  dama- 
ges, and  as  the  answer  was  not  returned,  the  plaintiff, 
it  may  be  said  with  great  propriety,  has  by  his  delay 
forfeited  any  right  which  he  might  originally  have 
had  to  object  to  the  answer  in  consequence  of  the 
omission  to  verify  it. 
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For  these  reasons,  the  order  appealed  from  should 
be  affirmed,  with  $10,  costs  and  disbursements. 

Daniels,  J.,  concurs. 


McINTYEE,  Respondent,  v.  STRONG,  Appellant. 
N.  T.  SuPERioB  Court,  General  Term  ;  May,  1882. 

§1806,  1326,  1211. 

Deposit  in  Ueu  of  undertaking  on  appeal. — Withdramng, 

Where  money  has  been  deposited  in  lien  of  an  undertaking,  to  stay 
execution  pending  an  appeal  to  the  general  term  from  a  judgment 
of  the  special  term,  and  the  general  term  has  affinned  the  judgment, 
and  an  appeal  has  been  perfected  to  the  court  of  appeals  by  giving 
the  undertaking  required  for  that  purpose,  the  general  rule  is  that 
the  deposit  cannot  be  changed  or  withdrawn. 

The  court  has  no  power  to  order  that  a  sum  of  money,  deposited  in 
lieu  of  an  undertaking,  on  appeal  to  the  general  term,  shall  take 
the  place  of  the  undertaking  or  deposit  required  on  appeal  to  the 
court  of  appeals. 

Qua^rey  whether  the  court  can  order  the  return  of  part  of  a  deposit 
made  in  lieu  of  an  undertaking  on  appeal  to  the  general  term,  where 
the  judgment  has  been  reduced  and  as  reduced  affirmed,  and  the 
one  who  made  the  deposit  has  appealed  to  the  court  of  appeals. 

Plaintiff  recovered  a  judgment  against  defendant, 
October  7th,  1881,  for  the  sum  of  $1,766.28.  Defend- 
ant appealed  from  this  judgment  to  the  general  term, 
and  in  lieu  of  an  undertaking  to  stay  execution,  de- 
fendant deposited  the  sum  of  $2,300.  After  argument, 
the  general  term  reversed  said  judgment,  unless  plain- 
tiff should  stipulate  to  reduce  it  to  the  sum  of 
$1,149.24. 

Plaintiff  made  the  required  stipulation,  and  the 
judgment  was,  on  the  13th  day  of  February,  1882,  so 
reduced,  and  as  so  reduced,  affirmed.    From  this  last 
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judgment  defendant  appealed  to  the  court  of  appeals, 
and  thereupon  made  a  motion  that  in  view  of  the  re- 
duction of  the  judgment,  he  be  permitted  to  withdraw 
from  his  said  deposit  the  sum  of  $650,  and  that  the 
balance,  $1,650,  be  left  on  deposit,  in  lieu  of  an  under- 
taking to  perfect  defendant's  appeal  to  the  court  of 
appeals.  The  motion  was  denied  on  the  ground 
that  the  court  had  no  authority  under  the  Code  to 
grant  it ;  and  defendant  appealed. 

Adolphus  D.  Pape^  for  appellant. 

William  J,  Gibson^  for  respondent : 

The  deposit  made  in  lieu  of  an  undertaking  on  ap- 
peal from  the  judgment  rendered  at  the  trial  term, 
cannot  be  changed  or  withdrawn.  Parsons  v.  Travis, 
2  Duer,  659 ;  S.  C-  6  Id.  650. 

"v 

Freedman,  J. — ^The  general  rule  undoubtedly  is 
that  a  voluntary  deposit,  like  the  one  in  question, 
made  to  perfect  an  appeal  from  the  judgment  of  the 
special  term  to  the  general  term,  so  as  to  stay  execu- 
tion thereon,  is  in  lieu  of  an  undertaking  required  to 
be  executed  by  at  least  two  sureties  ;  that  it  can  no 
more  be  changed  or  withdrawn  than  could  the  under- 
taking which  it  stands  in  place  of ;  and  that  such  an 
undertaking,  when  given,  cannot  be  changed  or  with- 
drawn after  the  affirmance  of  the  judgment  by  the 
general  term,  because  an  appeal  has  been  perfected  to 
the  court  of  appeals  by  the  execution  of  an  undertak- 
ing required  for  that  purpose.  In  every  case  falling 
within  this  rule  the  appellant,  to  perfect  the  appeal  to 
the  court  of  appeals,  must  give  a  new  undertaking 
(Code,  §  1326),  or  make  a  new  deposit  of  money  in  lieu 
thereof  (§  1306) ;  and  the  court  has  no  power  to  order 
that  a  sum  of  money  already  deposited  in  lieu  of  an 
undertaking  on  the  appeal  to  the  general  term,  shall 
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take  the  place  of  the  undertaking,  or  deposit  required 
on  appeal  to  the  court  of  appeals.  Parsons  v,  Travis, 
2  Dtier,  659 ;  S.  C.  5  Duer,  650. 

It  has  been  argued,  however,  with  great  force  and 
plausibility,  that  the  rule  applies  only  when  the  orig- 
inal judgment  has  been  aflBrmed  in  full  by  the  general 
term,  and  that  whenever  it  appears  that  the  judgment 
procured  by  a  plaintiflf  has  been,  in  pursuance  of  the 
decision  of  the  general  term,  materially  reduced  in 
amount,  and  that  the  reduction  has  been  accepted  by 
the  plaintiflf  by  stipulation,  a  diflferent  and  except- 
ional case  is  presented,  in  which  the  court  has  power 
'  to  grant  relief  jitto  tarUo  under  §  1306. 

Without  stopping  to  determine  the  validity  of  this 
claim,  for  the  language  of  §  1306  is  by  no  means  clear 
upon  the  point,  and  no  other  provision  has  been  point- 
ed out,  it  is  sufficient  for  present  purposes  to  say  that 
the  power,  if  it  exists  at  all,  should  be  exercised  only 
when  it  clearly  appears  that  the  sum  proposed  to  be 
left  on  deposit  is,  in  view  of  all  possible  contingencies, 
fully  sufficient  to  satisfy  any  claim  the  plaintiflf  may 
eventually  have  to  enforce  against  it,  in  case  the  judg- 
ment of  the  court  of  appeals  should  be  one  of  affirm- 
ance, inclusive  of  interest,  and  the  additional  sum  of 
S500,  for  costs  in  that  court.  For  under  §  1211  the 
judgment  appealed  from  bears  interest  from  the  time 
of  its  entry,  and  under  §  1326  it  is  necessary,  in  order 
to  render  the  notice  of  appeal  to  the  court  of  appeals 
eflfectual  for  an}^  purpose,  that  the  appellant  should 
give  a  written  undertaking  to  the  eflfect,  that  he  will 
pay  all  costs  and  damages,  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding  $600. 

In  the  case  at  bar,  if  the  motion  had  been  granted, 
less  than  one  dollar  would  have  remained  to  cover  ac- 
cruing interest ;  nor  were  any  facts  presented  upon 
which  the  amount  of  such  interest  could  have  been  de* 
termined  with  reasonable  certainty. 
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The  order  appealed  from  should  be  affirmed  with 
ten  dollars  costs  and  disbursements. 

Sedgwick,  C.  J.,  concurs. 


NEHRBOSS   ET   AL.,  Appellants   v.    BLISS   and 

ANo.,   Respondents. 

CouBT  OP  Appeals  ;  April,  1882. 

§§  1464,  1466. 

Beal  property  9old  under  execution. — Redemption  hy  judgment  creditor. 

Where  a  person  recovers  judgment  as  the  survivor  of  a  firm  of  which 
he  was  a  member,  and  seeks  to  redeem  real  property  of  the  judg- 
ment debtor,  sold  under  execution,  it  is  not  necessary  for  him  to 
present  any  assignment  of  the  judgment  to  himself  or  to  state  in 
the  affidavit  required  by  section  1464  of  the  Code  anything  show- 
ing his  identity  with  the  judgment  creditor. 

Upon  the  death  of  a  member  of  a  firm  the  legal  rights  under  the  firm's 
contracts  or  causes  of  actions  and  the  sole  right  to  collect  the  part- 
nership debts  vests  in  the  survivor  so  effectually  that  upon  his 
death  his  personal  representative  may  redeem,  under  a  judgment 
recovered  by  the  firm,  real  property  of  the  judgment  debtor  which 
has  been  sold  under  execution. 

Appeal  from  judgment  of  the  general  term  of  the 
supreme  court  in  the  fourth  department,  reversing  a 
judgment  entered  upon  the  report  of  a  referee. 

The  action  was  originally  commenced  by  one  John 
Nehrboss  who  thereafter  died.  Whereupon  the  plain- 
tiffs succeeding  to  his  rights  were  substituted  in  his 
place  and  stead. 

On  the  12th  day  of  March,  1879,  said  John  Nehr- 
boss  purchased  at  a  sale,  by  the  sheriff  of  Niagara 
county,  under  execution,  all  the  right,  title  and  inter- 
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est  of  John  and  Xavier  Batt  in  certain  real  property 
in  that  county. 

On  May  15th,  1879,  a  judgment  recovered  in  Erie 
county,  was  docketed  in  the  Niagara  county  clerk's 
office  in  favor  of  the  defendant  Bliss  as  survivor  of 
himself  and  Jerome  Pierce  and  against  said  John  and 
Xavier  Batt. 

John  and  Xavier  Batt  did  not  redeem  within  the 
year  allowed  by  statute. 

On  the  12th  day  of  June,  1880,  the  defendant  pro- 
duced to  the  sheriflf  of  Niagara  county  two  transcripts 
of  said  judgment,  one  from  the  clerk  of  Erie  county 
and  the  other  from  the  clerk  of  Niagara  county,  also 
an  affidavit  reading  as  follows : 

"  State  of  New  TorJCy  I       . 
Niagara  County^     )       * 

"Seth  P.  Bliss  being  duly  sworn  says :  that  he  is 
the  owner  and  holder  of  the  judgment  mentioned  in 
the  foregoing  copy  of  docket  of  judgment,  and  that 
there  is  due  and  remaining  unpaid  on  said  judgment 
the  sum  of  three  thousand  and  eighty-seven  dollars 
and  five  cents,  this  12th  day  of  June,  1880. 

"  Sworn  to,  etc.  Seth  P.  Bliss." 

He  also  delivered  to  the  sheriflf  a  certificate  of  satis- 
faction and  paid  to  him  a  sum  exceeding  the  amount 
bid  by  John  Nehrboss  with  interest,  and  the  sheriflf 
two  days  thereafter  executed  and  delivered  a  deed  of 
the  premises,  to  the  defendant  Bliss. 

This  action  was  brought  against  Bliss  and  the 
sheriflf  of  Niagara  county  to  have  said  d^ed  and  the 
redemption  by  Bliss  adjudged  null  and  void  f<»r 
alleged  defects  in  the  paper  delivered  to  the  sheriflf  by 
him. 

The  defects  complained  of  are  sufficiently  istated  in 
the  opinion. 
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l^ie  issues  in  the  action  were  referred  to  a  referee, 
who  found  in  favor  of  the  plaintiff.  The  defendants 
appealed  to  the  general  term  of  the  supreme  court  in 
the  fourth  department,  which  reversed  the  judgment. 
From  the  order  of  reversal  the  plaintiffs  appealed  to 
the  court  of  appeals. 

Joseph  B.  SeaveTj  for  appellants : 

There  is  no  mention  of  any  assignment  from 

Seth  P.  Bliss,  as  survivor,  etc.,  to  Seth  P.  Bliss 

Seth  P.  Bliss  cannot  redeem  unless  he  shows  the 
transfer  of  the  judgment  to  him,  which  he  has  not 

done The  authorities  on  the  subject  are  strict. 

People  V.  Ransom,  2  iT.  T.  490  ;  People  v.  Becker,  20 
JSr.  Y.  354 ;  4  Waits'  Practice,  101  to  105 ;  Hall  v 
Thomas,  27  Barb.  65.  A  strict  compliance  with  the 
statute  is  required  in  this  proceeding.  Bank  of 
Virginia  t>.  Warren,  7  SiU,  ftl ;  People  v.  Covell,  18 
Wend.  598  ;  People  v.  Sheriff,  Broome  &  Co.,  19  Jd. 
87 ;  Wood  v.  Moorehouse,  45  iT.  T.  368 ;  Merritt  v. 
Johnson,  1  Wend.  46;  7  BiU,  91 ;  Phillips  v.  Schaefer, 
64  Barb.  548 ;  7  Lans.  347,  2  Mil,  51;  7  Id.  174;  Wal- 
ler V.  Harris,  7  Paige,  167  ;  Smith  v.  Miller,  25  JPf.  T. 

691  ;  Gilchrist  z.  Comfort,  34  N.  Y.  235 He  does 

not  own  the  judgment  individually.  He  is  entitled  to 
the  assets  of  the  firm  for  the  purpose  of  settling  the 
affairs  of  the  partnership.  People  v.  White,  11  Rob. 
350 

a.  L.  Burrows  {George  Wing,  attorney),  for  re 
spondent: 

The  statute  in  regard  to  the  redemption  from 

sales  f>f  real  estate  under  execution  should  be  libe- 
rally construed Van  Rensselaer  v.  Sheriff,  1  Cow. 

510  ;  People  v.  Ranson,  2  Hill,  51 ;  Ex  party  Newell,  4 
Id.  610  ;  People  ^.  Fleming,  4  Denio,  144  ;  Aylesworth 
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f).  Brown,  10  Barb.  171 ;  Ellsworth  v.  Muldoon,  46 
Bow.Pr.24^ 

Danforth,  J.— The  appellants  concede  that  the 
only  question  raised  npon  the  trial  was  as  to  the 
eflfept  of  the  papers  filed  for  the  purpose  of  redemp- 
tion. And  the  precise  objection,  as  indicated  by  the  ^ 
points  submitted  by  the  learned  counsel  in  support 
of  this  appeal,  is  that  Seth  P.  Bliss  is  described  there- 
in as  the  redeeming  party,  without  words  indicating 
that  he  is  the  survivor  of  himself  and  Pierce,  as  he  is 
named  in  the  judgment  record  under  which  he  squght 
to  redeem.  . 

The  proceedings  are  statutory,  and  it  is  to  be  con- 
ceded that  words  cannot  be  added  to,  or  omitted  from 
the  statute  for  any  purpose,  but  on  the  contrary  its 
language  is  to  be  construed  strictly.  The  defendant 
claimed  the  right  to  redeem  under  §  1464  of  the  Code 
of  Civil  Procedure.  He  was  therefore  required  to  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as 
evidence  of  his  right,  (1)  a  copy  of  the  docket  of  the 
judgment  under  which  he  claims  the  right  to  redeem  ; 
(2)  if  that  right  depended  upon  any  assignment  of 
the  judgment,  it  must  also  be  filed,  etc. ;  and  (3)  an 
affidavit  made  by  him,  stating  truly  the  sum  unpaid 
upon  the  judgment. 

The  copy  of  docket  furnished  by  the  respondent 
described  a  judgment  in  which  "  Seth  P.  Bliss,  as  sur- 
vivor of  himself  and  Jerome  Pierce,  deceased,"  is 
plaintiff.  It  was  accompanied  by  no  assignment  or 
other  paper  save  an  affidavit  attached  thereto,  which, 
so  far  as  material  to  our  present  inquiry,  is  in  these 
words:  "Seth  P.  Bliss  being  duly  sworn,  says  that 
he  is  the  owner  and  holder  of  the  judgment  mentioned 
in  the  foregoing  copy  of  docket  of  judgment,  and  that 
there  is  due,  etc.  Upon  the  death  of  Pierce,  the  legal 
right,  under  the  firm  contracts  or  causes  of  action, 
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and  tlie  sole  right  to  collect  the  partnership  debts,  re- 
mained in  the  survivor  {Viner^s  Abr,j  Partners ;  D. 
IdncUey  on  Partnership^  vol.  1,  p.  506 ;  Voorhis  v. 
Childs,  17  iT.  T.  354),  and  vested  so  eflfectnally  that 
upon  his  death  it  would  have  devolved  ni>on  his  per- 
sonal representative,  and  he  alone  could  sue  upon  it  (1 
Williams  on  Ex,  1585  ;  Copes  t>.  Pults,  1  Sm.  &  Mar. 
623).  So  if  Bliss  died  after  judgment,  redemption 
could  have  been  liad  under  §  1486,  by  the  executor  or 
administrator  of  Bliss. 

The  right  to  the  cause  of  action,  and  to  sue  there- 
for, came  to  Bliss  by  survivorship,  and  that  is  indi- 
cated in  the  title  of  the  judgment.  But  so  completely 
was  it  vested  that  a  demand  against  him  in  his  own 
right,  might  have  been  set  off  in  diminution  of  his 
claim  as  surviving  partner  (Slipi)er  i?.  Stidstone,  5 
Term  Rep.  493 ;  and  conversely,  French  v,  Andrade,  6 
Term,  582).  It  follows  therefore  that  as  survivirsg 
{)artner  he  might  join  in  one  action  a  count  for  a  debt 
due  him  in  his  own  right,  and  one  due  him  as  survivor 
(Adams  v.  Hackett,  27  N.  JET.  289).  Or  a  plaintiff  in 
an  action  charging  him  in  his  own  right,  might  re- 
cover a  demand  due  from  him  individually,  and  ano- 
ther due  from  him  as  surviving  partner  (Richards  v. 
Heather,  1  5.  <fe  Aid.  29). 

Therefore,  although  the  action  was  in  his  name  as 
survivor,  it  was  his  own,  and  he  had  the  legal  title  to 
the  judgment,  as  much  so  as  if  the  cause  of  action 
had  stood  in  his  own  right  (Kemp  v.  Andrews,  1 
Howes^  p.  188,  Case  138.  Murray  z>.  Mumford,  6 
C(mm,  441.  Daby  v.  Ericsson,  46  N.  Z.  786).  It, 
therefore,  was  not 'necessary  for  him  as  redeeming 
creditor  to  present  any  assignment  of  the  judgment 
to  himself,  or  add  to  the  statement  in  the  affidavit 
any  other  words  showing  his  identity  with  the  judg- 
ment creditor.    He  was  in  law  the  owner  of  the  judg- 
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ment  and  appeared  to  be  so  on  the  face  of  the  papers. 
No  other  point  needs  consideration. 

The  redemption,  for  aught  that  now  appears,  was 
made  according  to  the  letter  of  the  statute,  and 
the  order  appealed  from  shonld  be  affirmed,  with 
costs,  and  judgment  absolute  rendered  in  favor  of  the 
defendants  and  against  the  plaintiffs,  pursuant  to 
their  stipulation. 


"  All  concur,  except  Tract,  J.,  who  does  not  vote. 


>> 


CLIFTON,    Rbspokdeitt   v.    BROWN,    Exeoutoe, 

ETC.,  Appellant. 

Supreme  CoxtrT)  First  Department,  General  Term; 

May,  1882, 

§542. 

Amending  pleading. — Wdioer,  — Notice  qf  triaL 

Sccfcion  542  of  the  CSode  gives  a  party  the  ri^ifbt  to  amend  bis  ple»dinf;r 
withiu  the  time  allowed  by  law,  and  his  amended  pleading  must 
stand,  nuless  it  is  made  to  appear  that  it  is  amended  for  the  purpose 
of  delay,  and  that  tbf"  adverse  party  would  loAe  tfae  benefit  of  a  term 
for  which  the  cause  was,  or  may  be  noticed. 

The  right  to  amend  a  pieadiog  under  section  643  is  not  waived  by  the 
service  of  a  notice  of  trial  or  argument. 

Where  a  party  notices  his  cause  for  trial  within  the  time  allowed  to 
bis  adversary  to  amend,  he  does  so  at  his  peril. 

Appeal  from  order  of  special  term  denying  motion 
to  strike  ont  the  amended  complaint. 
The  facts  are  stated  in  the  opinion. 

Joseph  D.  Fay  J  for  appellant : 

By  serving  notice  of  trial  of  the  issue  of  law, 

plaintiff  waived  his  right  to  amend  the  complaint  of 
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course.  Phillips  v.  Suydam,  6  Abb,  N.  S.  289; 
Van  SantvoorcPs  PI.  796  ;  Cusson  v.  Whalon,  5  How. 
Pr.  305,  approved,  Stillwell  v.  Kelly,  37  Super.  CU 
(5  J.  &  S.),  418 

H.  S.  ChiUiver,  for  respondent. 

Bbadt,  p.  J. — It  appears  that  on  the  11th  of  Jan- 
uary, 1882,  a  demurrer  to  the  complaint  was  served 
upon  the  plaintiffs  attorney.  On  the  following  day 
he  served  a  notice  of  trial  of  the  issue  of  law  for  the 
first  Monday  in  February.  The  defendant' s  attorney 
served  a  similar  notice.  On  the  26th  of  January  the 
plaintiffs  attorney  served  an  amended  complaint, 
which  was  returned  on  the  next  day,  upon  the  ground 
that  the  right  to  serve  the  same  had  been  waived  by 
the  service  of  notice  of  trial.  The  defendant  thereupon 
moved  to  strike  out  the  complaint.  His  motion  was 
denied,  and  hence  this  appeal. 

By  section  642  of  the  Code  it  is  provided  that 
within  twenty  days  after  the  pleading,  or  the  answer 
or  demurrer  thereto  is  served,  or  at  any  time  before 
the  period  for  answering  it  expires,  the  pleading  may 
be  once  amended  by  the  party,  of  course,  without 
costs,  and  without  prejudice  to  the  proceedings 
already  had.  But  if  it  be  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  de- 
lay, and  that  the  adverse  party  will  thereby  lose  the 
benefit  of  a  term  for  which  the  case  is  or  may  be  no- 
ticed, the  amended  pleading  may  be  stricken  out,  or 
the  pleading  may  be  restored  to  its  original  form,  and 
such  terms  imposed  as  the  court  deems  just.  This 
section  is  similar  to  section  172  of  the  former  Code. 

In  the  case  of  Philips  v.  Suydam  (6  Abb.^  N.  8. 
289),  it  was  declared  by  a  divided  court,  that  the  act  of 
a  party  in  noticing  a  cause  for  trial  is  a  waiver  of  his 
right  to  amend  his  pleading  without  leave.    It  appear- 
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ed  in  that  case  that  both  parties  noticed  the  cause  for 
trial,  and  before  the  expiration  of  twenty  days  from 
the  service  of  the  original  answer,  the  defendant's  at- 
torney served  an  amended  answer,  alleging  nsury  ; 
which  the  plaintiffs  attorney  declined  to  receive,  on 
the  ground  that  the  defendant  by  noticing  his  cause  for 
trial  had  waived  the  right  to  amend,  and  under  such 
circumstances  the  plaintiff  would  not  accept  an  uncon- 
scionable answer.  The  defendant's  attorney  subse- 
quently moved  for  an  order  requiring  the  plaintiff  to 
receive  it. 

Mr.  Justice  Ingraham,  in  denying  the  motion,  said 
that  noticing  the  cause  for  trial  prevented  an  amend- 
ment of  the  pleadings  of  the  party  giving  the  notice ; 
that  the  answer  showed  no  defence  except  that  of 
usury,  and  that  under  the  circumstances  of  the  case, 
the  defendant  should  not  be  allowed  to  make  that  de- 
fence. 

Judge  Cordozo,  in  deciding  the  appeal  taken  from 
the  order  of  Judge  Ingraham,  amongst  other  things, 
said  that  where  a  party  noticed  a  cause  upon  the 
pleadings  as  they  stood,  he  thought  he  must  be  con- 
sidered as  waiving  the  right  to  amend  his  pleading  as 
of  course,  and  must  be  regarded  as  having  elected  to 
stand  by  the  issue  as  then  framed.  Justice  Gierke, 
dissenting,  declared,  however,  that  the  defendants  had 
a  clear  right  under  section  172  of  the  Code  to  serve  an 
amended  answer,  unless  the  service  of  a  notice  of  trial 
by  them  was  a  waiver  of  that  right,  and  that  ser- 
vice of  such  a  notice  did  not  prejudice  them  in  any 
way;  that  the  right  to  serve  the  amended  answer, 
unless  the  plaintiff  was  damnified  by  it,  as  for  in- 
stance, by  throwing  the  case  over  the  circuit,  as  con- 
templated by  section  172  of  the  then  existing  Code, 
could  not  be  interfered  with ;  that  nothing  of  that  kind 
appeared  in  the  case,  and  therefore,  th6  defendants  had 
lost  nothing  by  the  fact  of  noticing  the  cause  for  trial. 
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In  Washburn  v.  Merrick  (4  How.  Pr.  15),  to  which 
reference  is  made  in  the  case  of  Cusson  v.  Whalon  (6 
Sow.  302),  it  is  said  that  if  the  plaintiflF  notices  a  cause 
for  trial  before  the  defendant's  time  to  amend  expires, 
he  does  so  at  his  peril ;  and,  as  said  in  the  case  of  Cus- 
son V.  Whalon,  Mr.  Justice  Gridley  set  aside  the  judg- 
ment where  the  defendant  demurred  to  the  complaint, 
noticed  it  for  argument  and  took  judgment  by  default 
within  twenty  days  after  service  of  the  demurrer,  and 
before  service  of  the  amended  complaint,  which  was 
allowed  to  be  put  within  that  period,  although  he  ad- 
mitted that  both  sides  had  the  right  to  notice  the 
cause. 

This  case,  although  relied  upon  by  the  appellant 
herein,  is  substantially  a  recognition  of  the  proposition 
that  noticing  the  cause  for  argument  prior  to  the  ex- 
piration of  the  time  allowed  to  amend,  is  to  be  regard- 
ed as  an  act  done  at  the  peril  of  the  party  serving  the 
notice. 

In  the  case  of  Ostrander  v.  Conkey  (20  Sun,  421), 
it  was  declared  where  after  issue  had  been  joined  in 
an  action  and  the  same  had  been  regularly  noticed  for 
trial  at  circuit  by  the  defendant,  the  plaintiff  in  good 
faith  and  within  the  time  allowed  by  law,  served  an 
amended  complaint  that  the  issue  theretofore  joined 
and  noticed  for  trial  was  destroyed ;  but  that  where 
the  amended  pleading  was  served  in  bad  faith,  the 
remedy  of  the  party  aggrieved  was  by  motion  to  strike 
it  out.  And  it  must  be  noted  that  in  this  case  there  is 
no  charge  of  bad  faith,  and  no  charge  that  the  amend- 
ed complaint  was  interposed  for  the  purpose  of  delay. 
This  case  just  cited  was  a  general  term  adjudication, 
and  the  doctrine  laid  down  in  Washburne  v,  Merrick, 
was  recognized  and  approved,  viz. :  That  where  the 
party  notices  his  cause  for  trial  within  the  time  allow- 
ed to  his  adversary  to  amend,  he  does  so  at  his  peril. 

Section  642  of  the  Code,  to  which  reference  has 
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been  made,  contemplates  the  rulings  which  have  been 
made  by  these  cases,  viz.  :  that  the  party  may  amend 
within  the  time  allowed  by  law,  and  that  his  plea  must 
stand  unless  it  be  made  to  appear  that  it  was  amended 
for  the  purpose  of  delay,  and  that  the  adverse  party 
would  lose  the  benefit  of  a  term  for  which*  the  cause 
was  or  may  be  noticed.  It  must  be  said,  therefore, 
that  the  case  of  Philips  V.  Suydam  cannot  be  sustain- 
ed as  an  authority,  and  it  is  to  be  presumed  that  the 
amendment  made  therein  was  not  sustained,  for  the 
reason  that  it  presented  what  was  regarded  as  an  un- 
conscionable defence. 

It  seems  to  be  very  clear  that  the  right  to  amend 
existed  under  section  542  of  the  Code,  and  that  the 
service  of  notice  of  argument  was  not  a  waiver  of  that 
right. 

That  section  provides  for  a  case  in  which  notice  of 
trial  has  been  served,  and  the  only  penalty  imposed  is 
that  the  amended  pleading  shall  be  stricken  out,  if  in- 
terposed for  the  purpose  of  delay. 

For  these  reasons  the  order  should  be  aflBrmed  with 
$10  costs  and  disbursements. 


Daniels,  J.,  concurs. 


HOLSMAN  «.  ST.  JOHN. 

N.  Y.  SupsmoB  CoxTET,  General  Term  ;  May,  1882. 

§§  765-760. 

AdminiittiUor. — SeHving  Atiion  $»Jure  fwth  parties  are  dead. 

The  provialons  of  the  Code  directing  a  continaance  of  an  action  by 
or  against  the  repreeentative  of  a  party  to  the  action  who  died  since 
the  commencement  of  the  action,  do  not  inclnde  a  case  where  M  the 
parties  to  the  action  are  dead  at  the  time  of  the  motion,  and  by  the 
common  law  the  action  abated. 
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Appeal  fr<  -m  an  order  made  at  special  term,  deny- 
ing a  motion  on  behalf  of  plaintiffs  administrator  to 
revive  the  action. 

The  facts  are  stated  in  the  opinion. 

Benjamin  jP,  Kissam  {Kissam  &  Embury^  attor- 
neys), for  appellant. 

E.  O.  McDonald^  for  respondent : 

This  action  has  absolutely  abated.    By  the 

common  law,  the  death  of  either  party  before  judg- 
ment abated  the  action.  So  that  it  is  only  by  reason 
of,  and  under  the  statutory  provisions  that  an  action 
can  be  revived. 

Section  757  of  the  Code  of  Civil  Procedure  provided 
only  for  the  revival  of  an  action  in  the  event  of  the 
death  of  "a  sole  plaintiff  or  defendant."  There  is  no 
section  of  tlie  Code  nor  is  there  any  statute  providing 
for  the  revival  of  an  action  in  the  event  of  the  death 

of  both  a  sole  plaintiff  and  defendant In  Coit  z. 

Campbell,  50  Hun^  50,  the  court  held  that  §  757  was 
inapplicable  except  in  cases  coming  entirely  within^ 
its  language 

Freedman,  J. — This  action  came  on  for  trial  tn> 
March,  1861,  and  the  trial  was  ended  by  the  with- 
drawal of  a  jury  at  plaintiffs  request.  Since  that 
time  both  parties  to  the  action  died,  the  plaintiff  on 
Dec.  22,  1864,  and  the  defendant  on  July  23,  1879. 
Up  to  the  time  of  defendant's  death  no  further  step, 
had  been  taken  in  the  action  by  the  plaintiff  or  his 
representatives.  On  October  31,  1881,  an  order  was 
pbtained  from  one  of  the  judges  of  this  court  requir- 
ing the  executors  of  the  deceased  defendant  to  show 
cause  why  the  action  should  not  be  continued  in  the 
name  <  »f  the  administrators  of  the  deceased  plaintiff. 
Upon  the  hearing  the  motion  was  denied.    Lideed  I 

Vol.  I1.-4 
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do  not  see  how  it  could  have  been  granted.  Aside 
from  the  objection  founded  upon  the  lapse  of  nearly 
17  years  since  the  plaintiff's  death,  the  death  of  both 
parties  to  the  action  was  a  bar  to  the  motion.  The 
court  had  no  longer. any  jurisdiction  in  the  premises. 
The  provisions  of  the  Code  directing  a  continuance  of 
the  action,  by  or  against  the  representative  of  a  party 
to  the  action  who  died  since  the  commencement  of 
the  action  (§§  755-760),  do  not  include  a  case  in  which 
all  the  parties  to  the  action  are  dead  at  the  time 
of  the  motion;  and  by  the  common  law  the  action 
abated* 

The  order  should  be  affirmed,  with  costs. 

SiBjDGWiOK,  C.  J.,  and  Abnoux,  J.,  concur. 


BRADLEY  et   al.    v.    ALBEMARLE   FERTILIZ- 
ING COMPANY. 

N.  Y.  Mamtte  Couet,   Special  Teem  ;  June,  1882. 

§1778. 

Pleading, — Corporation. 

Section  1778  of  the  Code,  which  provides  that  in  an  action  a^inst  a 
corporation,  upon  an  CTidcnce  of  debt,  an  order  must  be  obtained 
and  served  with  the  answer  directing  that  the  issues  presented  by 
the  pleadings  be  tried,  is  in  derogation  of  the  common  law,  and 
must  be  strictly  construed. 

Where  plaintiff  in  an  action  against  a  corporation  united  in  the  same 
complaint  a  cause  of  action  upon  a  promissory  note  and  another  for 
goods  sold  and  delivered,  Held^  that  by  so  doing  he  waived  the 
benefit  of  section  1778  of  the  Code. 

Motion  to  compel  plaintiffs  to  accept  the  defend- 
ant's answer. 

The  plaintiffs  bronght  this  action  to  recover  (1)  on 
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a  promissory  note  made  by  the  defendant,  and  (2)  for 
goods  sold  and  delivered  to  it.  The  defendant,  within 
the  time  given  by  statute,  served  a  copy  of  an  answer, 
which  was  returned  on  the  grounds  that  it  was  not 
folioed,  and  that  no  order  that  the  issues  on  the 
promissory  note  be  tried,  was  served  with  the  answer, 
as  required  by  section  1778  of  the  Code. 

The  defendant  then  moved  to  amend  the  copy  of 
its  answer,  so  served,  by  folioing  it,  and  that  plain- 
tiffs be  compelled  to  accept  it  as  amended. 

Douglass  <&  Minton^  for  plaintiffs. 

« 

Oeorge  H.  Hinman^  for  defendant. 

MoAdam,  J.— Section  1778  of  the  Code  of  Civil  Pro- 
cedure, which  requires  that  in  an  action  against  a  cor- 
poration upon  an  evidence  of  debt,  an  order  must  be 
obtained  and  served  with  the  answer  direqting  that  the 
issues  presented  by  the  pleadings  be  tried,  is  in  dero- 
gation of  the  common  law,  and  must  be  strictly  con- 
strued, particularly  in  view  of  the  fact  that  it  deprives 
a  corporation  defendant  of  the  constitutional  right  of 
trial  by  jury  guaranteed  to  natural  persons. 

In  the  present  case  the  plaintiffs  have  united  in  the 
same  complaint,  a  cause  of  action  upon  a  promissory 
note,  and  another  for  goods  sold  and  delivered. 

The  defendant  has  an  absolute  right  to  defend 
against  the  second  cause  of  action  without  any  order 
of  the  court,  and  this  gives  it  the  unconditional  right 
to  defend  against  both.  The  remedy  is  not  divisable. 
In  other  words,  the  plaintiff,  by  joining  two  causes  of 
action  together  has  waived  the  benefit  of  section  1778, 
supra^  which  applies  only  to  actions  founded  exclu- 
sively on  an  evidence  of  debt  issued  by  a  corporation. 
(By  analogy,  see  53  N.  T.  640  ;  30  id.  581,  588 ;  2  Hilt 
501 ;  9  Abh,  Pr.  91 ;  17  How,  Pr.  517 ;  32  Barh.  88.) 
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The  plaintiff  must  therefore    accept  the  answer 
served. 


THE    PEOPLE    EX   bel.  BROWNE,    Appellant, 
V.  McADAM,  Justice,   et  al.,  Respondents. 

SiTPBEME    COXTBT,     FiRST    DEPARTMENT  ;    GeNEBAL 

Tebm,  Mat,  1882. 
§  2091. 

Landlord  and  tenant, — Writ  of  prohiHti&n. — Where  Justiee  ha$  jurie* 

diction  writ  ttiU  not  lie. 

Where  an  officer  to  whom  a  petition  in  summary  proceedings  was  pre- 
sented could  lawfully  consider  it,  it  is  not  to  be  assumed  in  support 
of  an  application  for  a  writ  of  prohibition  that  he  will  improperly 
determine  it. 

Where  a  petition  in  summary  proceedings  presents  such  a  case  as  the 
officer  can  consider,  a  writ  of  prohibition  will  not  lie.*  The  rem- 
edy of  the  tenant  is  to  appear  before  the  officer  and  either  deny  the 
facts  set  forth  in  the  petition  or  move  for  its  dismissal. 

Appeal  from  an  order  denying  motion  for  writ  of 
prohibition. 

P.  leased  the  premises  in  question  to  B.  the  relator, 
by  a  lease  which  provided  that  if  the  landlord  deemed 
the  conduct  of  the  tenant  objectionable,  he  might  re- 
enter on  giving  five  days'  previous  notice  of  his  inten- 
tion so  to  do  and  tendering  repayment  of  the  rent  for 
the  unexpired  term. 

The  landlord  considered  the  conduct  of  the  tenant 
objectionable,  and  on  the  fifteenth  of  May,  1882,  gave 
the  notice  and  made  the  tender  required  by  the  l**ase. 
After  the  expiration  of  five  days  he  instituted  sum- 


*  See  People  ex  rel.  Cook  v,  Parker,  Justice  &  Ano.,  1  Civ.  Pro.  B, 
444. 
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mary  proceedings  before  Hon.  David  McAdam,  in  the 
marine  court,  to  remove  the  tenant. 

The  tenant  then  moved  for  an  absolute  writ  of  pro- 
hibition, which  was  denied. 

L.  bowler  {Eobhe  &  FowUr^  attorneys),  for  ap- 
pellant. 

William  H.  Hasselbarth^  for  respondents. 

Per  Curiam. — ^The  object  desired  to  be  accomplish- 
ed by  the  issuing  of  the  writ  was  to  prohibit  the  jus- 
tice to  whom  it  was  proposed  to  direct  it  from  enter- 
taining summary  proceedings  to  remove  the  relator 
from  the  possession  of  certain  demised  property.  The 
application  for  that  purpose  was  based  upon  the  mis- 
conduct of  the  tenant  in  the  use  of  the  property  and 
for  withholding  it  from  the  petitioner  after  the  service 
of  a  notice,  which  it  was  provided  by  the  terms  of  the 
lease  should  terminate  the  tenancy.  It  is  a  case  there- 
fore appearing  to  be  within  the  provisions  of  the  stat- 
ute, and  which  the  oflBcer  to  whom  it  was  made  was 
authorized  to  entertain  and  make  a  judicial  determin- 
ation upon  it  (Code  of  Civil  Procedure,  sec.  2234). 
Whether  the  case,  as  it  was  stated  in  the  petition,  wag 
sutficient  within  the  provisions  made  by  sec.  2231  of 
the  Code,  it  is  not  actually  necessary  now  to  decide  ; 
although  it  seems  to  have  been,  so  far  as  it  depended' 
upon  the  right  of  the  petitioner  to  repossess  himself  of 
the  property  after  the  expiration  of  the  time  mention- 
ed in  the  notice  (matter  of  Miller  t?.  Levi,  44  N,  T. 
489).  However  the  merits  may  be  viewed,  the  inquiry 
arising  under  the  allegations  of  the  petition  was  a 
proper  one  for  the  consideration  of  the  officer  to  whom 
it  was  directed.  For  the  tenant  could  be  lawfully  re- 
moved from  the  demised  premises,  if  they  had  been  de- 
voted to  any  illegal  business  other  than  the  purposes 
specifically  mentioned  iq  sub.  4  of  sec.  2231,  already 
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referred  to,  or  in  case  he  held  over  after  his  term  had 
ended,  nnder  the  limitation  provided  for  by  the  terms 
of  the  lease. 

The  case  possibly  may  not  be  broad  enoagh  to  bring 
it  within  either  of  the  provisions  of  this  section.  But 
even  if  it  should  be  so  construed,  it  would  not  follow 
that  the  relator  is  entitled  to  restrain  the  prosecution 
by  means  of  the  writ  of  prohibition.  For  it  would 
still  be  one  which  the  officer  to  whom  the  p)etition  was 
presented  could  lawfully  consider,  and  it  is  not  to  be 
assumed,  in  support  of  such  an  application  as  the  pres- 
ent, that  he  would  improperly  determine  it.  The  reg- 
ular course  of  the  proceeding,  as  it  has  been  provided 
for,  required  the  tenant  to  appear  before  the  officer  and 
either  deny  the  facts  set  forth  as  the  foundation  of  the 
proceedings,  or  move  for  their  dismissal  because  of  the 
insufficiency  of  the  causes  assigned  for  the  removal  of 
the  tenant. 

It  is  true  that  an  erroneous  decision  may  be  made 
against  him,  and  that  such  an  application  may  be  sus- 
tained when  it  should  be  dismissed.  But  for  the  cor- 
rection of  the  error  the  same  remedy  has  been  provi- 
ded as  the  tenant  is  entitled  to  resort  to  for  the  correc- 
tion of  any  other  improper  determination  in  the  course 
of  such  a  proceeding,  and  he  should  be  restricted  to 
this  mode  of  redress  when  it  cun  be  seen,  as  it  plainly 
can  in  this  case,  that  it  will  afford  the  tenant  all  the 
protection  which  his  rights  may  entitle  him  to  claim. 

It  was  not  contemplated  that  he  should  resort  to  this 
writ  of  prohibition  from  the  mere  apprehension  that 
the  case  before  the  officer  entitled  to  entertain  it  might 
be  improperly  decided  against  him.  Something  fur- 
ther than  such  a  possibility  sliould  be  made  to  appear, 
before  this  court  can  legally  be  expected  to  interfere 
with  the  proceeding  by  issuing  a  writ  of  prohibition. 

As  it  was  progressing  before  the  officer  it  was  in  en- 
tire accordance  with  the  provisions  adopted  for  this 


CIVIL    PROCEDURE    REPORTS.  55 


Smith  V,  MaboD,  et  al. 


purpose  by  the  Code  of  Civil  Procedure,  and  the  tenant 
should  avail  himself  of  the  means  of  protection  which 
have  been  so  prescribed,  and  which  are  sufficient  to  pre- 
vent injustice  being  done  to  him,  instead  of  applying  for 
tlie  intervention  of  this  court  to  arrest  the  proceeding 
when  no  real  necessity  for  its  interference  has  been 
made  to  appear. 

No  such  case  was  made  out  as  would  warrant  the 
issuing  of  a  writ  of  prohibition,  and  the  order  made 
should  therefore  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

Bradt,  p.  J.,  and  Daniels,  J.,  concur. 


SMITH   V.  MAHON,  et  al. 

SuPBEME    CouBT,    FiBST    Depabtment  ;    Genebal 

Tebm,  Mat,  1882. 

§§  438,  439. 

Seniee  hy  publication. — Ahtenee  of  proof  of  due  diligence  in  effort  to 
eerce  summonSf  where  it  may  be  iinferred^  does  not  deprive  court 

of  juriidietion. 

Where  it  appears  that  the  defendants  are  now  residents  of  the  State 
and  engaged  in  business  at  their  residences,  the  court  may,  on 
an  application  for  an  attachment,  infer  that  no  personal  service  of 
the  papers  could  be  made  upon  them  in  this  State  by  due  diligence. 
In  such  a  case,  absence  of  proof  of  diligence  in  the  effort  to  serve 
the  summons  does  not  deprive  the  court  of  jurisdiction.* 

Where  a  creditor  moves  to  vacate  an  attachment  on  property  of  his 
debtor  by  another  creditor,  a  liberal  rule  of  construction  to  uphold 
the  proceedings  of  the  first  creditor  attaching,  when  no  fraud  or 
collusion  is  alleged  or  pretended,  should  be  adopted. 

*  See  note  on  Service  by  Publication,  1  Civ.  Pro,  B.  145. 


56  CIVIL    PROCEDUKE    REPORTS. 


Smith  V.  Mabon,  st  al. 


xVppeal  froip  an  order  of  the  special  term  denying 
motion  to  vacate  an  attachment. 

The  plaintiff  procured  an  attachment  to  be  levied 
upon  certain  property  of  the  defendants,  who  are  non- 
residents, and  obtained  an  order  for  the  service  of  the 
summons  by  publication. 

Subsequently,  Richard  W.  Emerson,  also  a  credi- 
tor of  the  defendants,  attached  the  same  property. 
He  thereafter  moved  at  special  term  to  vacate  the  at- 
tachment granted  in  this  action.  This  motion  was 
denied  and  from  the  order  entered  on  it  he  appealed 
to  the  general  term. 

Further  facts  are  stated  in  the  opinion. 

James  Armstrong  for  appellant : 

The  motion  was  proi)erly  brpught  by  the  junior  at- 
taching creditor.  Code  of  Civil  Pro.,  sections  682,  683  ; 
Steuben  Co.  Bank,  v.  Alberger,  75  iT.  T.  179.  The 
order  directing  service  of  summons  by  publication 
was  void  for  the  reason  that  the  affidavit  upon  which 
it  was  based  was  wholly  insufficif^nt  to  give  the  justice 

jurisdiction In  the  present  case  the  affidavit  is 

fatally  defective  in  that  it  omits  to  show  that  any  dili- 
gence whatever  had  been  used  to  find  defendants. 
Bixby  V.  Smith,  5  T.  &  C.  279  ;  Belmont  v.  Comeu,  h2 
N.  T.  256 ;  Carlton  w.  Carlton,  12  W.  Dig.  197 ;  85  N. 
T.  313,  reversing  23  Hun,  261. 

John  E.  Eitstis  {Eustis  &  Valentine,  attorneys), 
for  respondent: 

Allegations   even    slight   and  inconclusive, 

tending  to  show  inability  to  make  service  confer  juris- 
di'tion.  Belmont  v.  Comeu,  supra  ;  Staples  «.  Pair- 
child,  3  N,  Y.  46 ;  Van  Alstyne  v.  Erwine,  1  Kernan, 
331,  340  ;  Allen  v,  Meyer,  73  N.  Y,  1-,  Whittaker  v. 
Imperial  Sldrt  C'».,  78  A^.  F.  621 See  also,  Allen 
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V.  Malcolm,  12  Abb.  Pr.,  N.  tS.  335,  340;  Von  Rhode 
V.  Von  Rhode,  2  N.  Y.  Sup.  {T.  &  a)  491. 

Brady,  J. — ^Although  the  application  to  vacate  the 
attachment  was  predicated  on  several  grounds,  the 
appellant  waives  all  of  them  except  that  which  is 
based  on  the  invalidity  of  the  order  of  publication. 

To  sustain  the  objection  made,  the  appellant  assails 
the  sufficiency  of  the  affidavit  upon  which  the  order 
of  publication  was  granted.  The  affidavit  follows  on 
the  subject  of  diligence,  the  language  of  section  439  of 
the  Code,  as  amended  by  chapter  542  of  the  Laws  of 
1879,  in  the  respect,  namely,  that  the  plainttflf  will  be 
unable,  with  due  diligence,  to  make  personal  service 
of  the  summons  herein  upon  the  defendants  within 
this  State. 

The  contention  is,  that  in  order  to  confer  jurisdic- 
tion the  facts  and  circumstances  from  which  this  con- 
clusion is  drawn  should  be  stated  in  detail  ;  otherwise 
it  is  the  statement  of  the  mere  conclusion  itself,  in  the 
language  of  the  statute,  and  which  by  analogy  to  the 
provisions  of  section  135  of  the  old  Code,  as  interpre- 
ted, would  be  insufficient. 

Under  sections  438  and  439  of  the  Code  of  Civil  Pro- 
cedure, as  originally  adopted,  it  is  not  necessary  to 
make  any  affidavit  showing  an  effort  to  serve  the  de- 
fendant within  the  State ;  and  in  a  note  to  that  section, 
to  be  found  in  Throop's  Code,  it  is  said  that  the  sec- 
tions contained  a  substitute  for  the  language  at  the 
commencement  of  section  135  of  the  Code  of  Pro- 
cedure, namely,  where  the  person  on  whom  the  ser- 
vice of  the  summons  is  to  be  made  cannot,  after  due 
diligence,  be  found  within  the  State,  and  further: 
"Evidently  this  clause  was  too  broad  and  in  some  re- 
spects obscure.  Why  should  a  plaintiff  be  compelled 
to  use  diligence  to  serve  a  summons  upon  a  resident 
of  a  distant  State,  who,  there  is  reason  to  suppose,  is 
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absent  from  home,  or  upon  a  fraudulent  debtor  who 
has  absconded,  or  is  known  to  be  concealed  ?" 

But  this  provision  was  not,  as  already  intimated, 
permitted  to  remain  as  originally  passed  because  of 
the  amendment  referred  to  by  the  act  of  1879,  by 
which  section  439  was  so  amended  as  to  require,  where 
the  application  was  made  upon  the  ground  that  the 
defendant  was  a  foreign  corporation,  or  not  a  resident 
of  the  State,  an  affidavit  that  the  plaintiff  has  been  or 
will  be  unable,  with  due  diligence,  to  make  personal 
service  of  summons.  The  effect  of  this  amendment 
was  to  create  in  some  respects  a  provision  similar  to 
that  contained  in  section  185  of  the  old  Code,  and  to 
restore  the  rules  applicable  to  such  a  provision.  In 
other  words,  it  became  necessary  not  only  to  show 
that  the  defendant  was  a  non-resident,  but  in  addition 
thereto,  that  the  plaintiff  was  or  would  be  unable, 
with  due  diligence,  to  make  personal  service  of  the 
summons. 

In  the  rules  adopted  by  this  court  in  1881,  rule  20,  in 
relation  to  this  subject,  of  the  rules  in  force  in  1877,  was 
abolished,  and  it  would  seem  upon  the  proposition  that 
it  was  no  longer  necessary  to  provide  by  rule  for  an  af- 
fidavit of  due  diligence  in  the  effort  to  serve  a  non- 
resident defendant,  as  required  by  that  rule,  although 
it  may  be  that  the  rule  was  abolished  because  of  the 
language  of  section  439  as  amended  in  1879,  and  by 
which  such  publication  was  declared  to  be  necessary. 
Assuming,  however,  that  the  absence  of  any  proof  re- 
'  lating  to  the  subject  of  diligence  in  the  effort  to  serve 
the  summons  would  be  fatal  to  the  jurisdiction,  never- 
theless the  affidavit  presented  by  the  learned  justice 
who  granted  the  attachment  which  has  been  assailed 
herein  was  sufficient,  in  consequence  of  the  allegations, 
in  the  following  words :  ' '  That  deponen  t  knows  the  de- 
fendants personally,  and  knows  that  they  are  not  resi- 
dents of  this  State,  but  reside  at  Lynn,  in  the  State  of 
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Massachusetts,  and  have  engaged  in  business  there, 
under  the  firm  name  and  style  of  J.  Mahon  &  Sons. 
That  plaintiff  will  be  unable,  with  due  diligence,  to 
make  personal  service  of  the  summons  herein  upon 
the  defendants  within  this  State." 

These  allegations  bring  the  case  within  the  adjudi- 
cation of  Von  Rhode  v.  Von  Rhode  (2  N.  T.  Supreme 
CL  Sep.y  T.  &  C.  491).  The  application  in  that  case 
was  made  under  section  136  of  the  old  Code,  to  which 
reference  has  already  been  made,  and  the  affidavit 
stated  that  the  defendant  could  not,  after  due  search, 
be  found  in  the  State,  and  was  in  fact  a  resident  of  Ber- 
lin in  the  Empire  of  Germany,  where  he  then  actually 
resided.  And  the  court  held,  recognizing  all  the  re- 
quirements of  the  Code  and  of  the  legal  rules  declared 
in  reference  to  them,  that  the  defect  was  not  of  so  se- 
rious and  important  a  nature  as  to  deprive  the  Justice 
who  made  the  order  of  the  power  of  making  it. 
*'For,"  said  the  learned  Justice,  in  delivering  the 
opinion,  ''  from  the  statement  that  the  defendant  was, 
at  the  time  when  the  affidavit  was  made,  actually  re- 
siding in  Berlin,  he  can  infer  that  no  diligence  could 
result  in  personal  service  upon  him.  At  least  the  in- 
ference deduced  from  the  statement  of  that  fact  would 
not  be  so  entirely  unsupported  as  to  be  without  color- 
able evidence  to  sustain  it ;  and  further,  where  that  is 
the  fact,  a  case  of  simple  error  is  shown,  and  not  an 
absence  of  jurisdiction. *' 

And  so  it  may  be  said  of  this  case  that  from  the 
statement  that  the  defendants  reside  at  Lynn,  Massa- 
chusetts, and  have  been  engaged  in  business  there,  the 
inference  could  be  drawn  that  no  diligence  could  result 
in  a  personal  service  upon  them  within  this  State.  At 
least  such  an  inference  could  be  deduced  from  the 
statements  of  non-residence  as  well  as  to  domicil  and 
place  of  business. 

It  may  be  said  with  very  great  propriety  that  when 
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it  appears  that  the  defendants  are  non-residents  of  the 
State  and  engaged  in  business  at  their  residences,  a 
statement  of  such  facts  would  warrant  the  inference 
that  no  personal  service  could  be  made  upon  them  of 
papers  in  this  State  by  due  diligence.  It  must  be  pre- 
sumed, that  unless  called  into  the  State  by  the  require- 
ments of  their  business  or  visiting  for  pleasure,  they 
would  not  come  within  its  territory.  These  presump- 
tions can  be  properly  indulged  in  on  an  application  for 
an  attachment  without  doing  violence  to  any  rule 
of  law. 

For  these  reasons  the  application  to  discharge  the 
attachment  was  properly  denied,  and  the  order  made 
with  reference  to  it  should,  therefore,  be  aflSrmed.* 

Davis,  P.  J. — If  this  motion  were  made  by  the 
debtors,  or  on  their  behalf,  1  should  have  grave  doubt 
of  the  suflSciency  of  the  affidavit  to  uphold  the  order  of 
publication  against  them.  But  in  this  case  another 
creditor  is  attacking  the  proceedings  for  his  own 
benefit,  to  which  the  debtors  do  not  object.  In  such  a 
case  a  more  liberal  rule  of  construction  to  uphold  the 
proceedings  of  the  first  creditors  when  no  fraud  or  col- 
lusion is  alleged,  or  pretended,  may  well  be  adopted. 

I  rli  ere  fore  concur  in  the  conclusion  of  my  brother 
Bkaby. 


*  From  the  order  of  affirmaDce  entered  on  this  decision,  an  ap- 
peal was  taken  to  the  court  of  appeals,  which  affirmed  it,  but  wrote 
no  opinion. 
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COSGFROVE,   Respondent  v.   BOWE,   Shbeiff, 

Appellant. 

N.  Y.  CouBT  OF  Common  Pleas,  Genebal  Tebm  ; 

Febbuaey,  1882. 

§§  165,  687. 

pleading$. — Action  for  e$eape, — May  be  maintained  tohere  pri$oiwr  i$ 

held  upon  mesne  process, —  Complaint  must  show  prisoner 

went  beyond  jail  liberties, — Bheriffmay  amail 

himself  oj  every  defense  prisoner  would 

have  had. 

An  action  may  be  maintained  for  an  escape  where  the  prisoner  is  held 
upon  mesne  process. 

In  an  action  against  a  sheriff  for  an  escape,  the  complaint  must  allege 
that  the  prisoner  was  *'  at  large  beyond  the  liberties  of  the  jail."  It 
is  not  sufficient  to  aver  that  he  was  at  large. 

The  sheriff  in  an  action  against  him  for  an  escape,  has  a  right  to  take 
issue  upon  the  question  of  the  prisoner's  indebtedness  to  the  plain- 
tiff and  to  avail  himself  of  every  defense  against  the  indebtedness 
which  the  prisoner  would  have  had.  It  therefore  follows  that  the 
fact  that  the  prisoner  is  indebted  to  the  plaintiff  must  be  distinctly 
alleged  in  the  complaint.  The  fact  that  an  action  was  commenced 
is  not  equivalent  to  such  an  allegation. 

Appeal  from  an  order  of  special  term  overruling 
demurrer  to  the  complaint. 

The  facts  are  stated  in  the  opinion. 

Edward  W.  Chittend^n^  for  appellant : 
From  time  "  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,'*  the  sheriff  might  dis- 
charge the  defendant  from  arrest  on  mesne  process, 
without  bail,  if  he  have  him  on  the  return  day.  3 
Blackstone  Com.  290  * ;  Hawkins  v.  Plgmer,  2  Wm. 
Black.  1048 ;  Atkinson  v.  Matteson,  2    T.  H.   172 ; 
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Pariente  v.  Plumbtree,  2  B.  &  P.  35 ;  Lewis  v.  Mor- 
land,  2B.&  Aid.  56  ;  Riley  v.  Whittaker,  49  iV^.  JZ  147 ; 
Arnold  v.  Steeves,  10  Wend.  515 ;  Stone  v.  Woods,  5 
Johns.  182 ;  Adams  v.  Freeman,  9  Johns.  117 ;  3  Waii^s 
Actions  and  Defences^  216 ;  17  Am.  Law  Reg.  348, 
&c. ;  OrocJcer  on  Sheriffs,  146,  §  335  ;  287,  §  607  ;  378, 

§  860 The  complaint  should  have  alleged  that  the 

sheriff  did  not  have  him  to  answer  a  judgment.  Sheriff 
of  Nottingham's  case,  Noy.  72 

Bergen  was  entitled  to  be  admitted  to  the  liberties 
of  the  jail.  His  being  at  large  within  the  liberties  was 
not  an  escape.  Code  of  Civil  Procedure,  sections  149, 
155. 

The  complaint  does  not  allege  any  indebted- 
ness of  Bergen  to  the  plaintiff.  This  is  a  material  and 
traversable  allegation,  one  which  the  sheriff  is  entitled 
to  litigate,  and  of  which  the  mere  issuing  of  an  order 
of  arrest  is  no  proof,  but  at  nfost  only  a  claim  which 
may  or  may  not  be  well  founded.  2  Greenleaf  JSv. 
§  584,  589;  Rogers  v.  Jones,  7  B.  <&  C.  86;  Williams 
V.  Griffiths,  3  JEx.  584  ;  18  L.  J.  Ex.  195  ;  Alexander  v. 
Macaulay,  4  T.  H.  611 ;  Barnes  v.  Keane,  15  Q.  B.  75 ; 
19  L.  J.,  Q.  B.  309 ;  Williams  v.  Mostyn,  4  Jf .  <fe  TF. 
145 

William  P.  Mulry  for  respondent : 

Safe  custody  means  either  actual  confinement 

or  going  at  large  within  the  jail  limits  upon  receipt  of 
a  proper  bond  for  the  jail  liberties.  Section  149,  Code 
of  Civil  Procedure  ;  Sartos  v.  Merceques,  9  How.  188  ; 
Buckman  «.  Carnley,  9  How.  180 ;  Lockwood  o. 
Mercereau,  6  Abb.  206 ;  Metcalf  v.  Stryker,  31  N.  Y. 
255. 

But  the  complaint  alleges  that  Bergen  was  permit- 
ted to  go  and  did  go  at  large  at  the  voluntary  conni- 
vance of  Bowe,  sheriff,  out  of  his  custody,  and  the  im- 
prisonment required  by  law. 
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This  is  necessarily  an  implied  averment  of  the  fact 
that  he  went  beyond  the  liberties,  and  need  not 
have  been  pleaded.  Case  v.  Carwell,  35  iT.  Y. 
385 

Vak  Buum?,  J. — ^The  action  was  brought  to  re- 
cover damages  alleged  to  have  been  sustained  by  the 
plaintiff  by  reason  of  an  escape  suffered  by  the  defend- 
ant. The  complaint  alleges  that  in  an  action  brought 
in  the  marine  court  against  one  Andrew  Bergen  for 
wrongfully  converting  property  belonging  to  the  plain- 
tiff, an  order  was  duly  made  by  one  of  the  justices  of 
the  court  whereby  the  defendant  as  sheriff  was  re- 
quired to  arrest  the  said  Andrew  Bergen  and  hold  him 
to  bail  in  the  sum  of  $1500 ;  that  thereafter  the  order 
was  duly  delivered  to  the  defendant  as  said  sheriff  to 
be  executed ;  that  thereafter  the  said  defendant  as 
stich  sheriff,  arrested  said  Bergen  pursuant  to  said 
order,  but  in  violation  of  his  duty  as  such  sheriff  has 
since  voluntarily  and  before  the  commencement  of  this 
action  and  without  consent  of  this  plaintiff,  permitted 
the  said  Andrew  Bergen  to  go  at  large,  and  refused  to 
detain  him  in  his  custody  or  to  imprison  him  as  re- 
quired by  law,  and  by  the  said  order  of  arrest ;  and  the 
said  Andrew  Bergen,  then  and  there,  and  by  reason 
thereof  went  and  was  at  large  without  the  assent  of 
the  plaintiff.  That  by  reason  of  the  premises  the 
plaintiff  has  been  put  to  great  trouble  and  expense  in 
claiming  and  preserving  his  rights  and  the  remedies 
afforded  him  by  law  in  his  said  action  against  the  said 
Andrew  Bergen,  and  the  securities  of  the  law  therein, 
and  in  the  employment  of  attorney  and  counsel  in  and 
about  the  preserving  and  enforcement  of  his  rights 
and  remedies  and  otherwise,  to  his  damage,  two  thou- 
sand dollars. 

The  defendant  in  this  action  demurs  to  this  com- 
plaint upon  the  ground  that  it  appears  upon  the  face 
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thereof  that  the  complaint  does  not  state  facts  suflSi- 
cient  to  constitute  a  cause  of  action. 

This  demurrer  was  overruled,  and  from  the  judg- 
ment thereupon  entered  this  appeal  is  taken. 

1st,  The  appellant  claims  that  no  action  can  be 
maintained  for  an  escape  where  the  prisoner  is  held 
upon  mesne  process. 

2nd,  That  the  complaint  does  not  allege  that  Bergen 
was  at  large  beyond  the  liberties  of  the  jail,  and 

3d,  That  the  complaint  does  not  allege  any  indebt- 
edness of  Bergen  to  the  plaintiff. 

Other  grounds  were  urged,  which  it  is  not  necessary, 
however,  now  to  mention. 

That  the  first  ground  is  not  well  taken  seems  to  be 
established  by  section  587  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  where  a  person  in  the 
sheriff's  custody  goes  or  is  at  large  beyond  the  liber- 
ties of  the  jail,  without  the  assent  of  the  party  at 
whose  instance  he  is  in  custody,  the  sheriff  is  answer- 
able therefor  in  an  action  against  him,  as  follows  : 

1st,  If  the  prisoner  was  in  "custody  by  authority 
of  an  order  of  arrest,"  and  so  forth. 

This  language  gives. clearly  a  right  of  action  to  the 
plaintiff  to  the  extent  of  damages  sustained  by  him,  in 
case,  without  taking  bail,  the  sheriff  allows  a  prisoner 
whom  he  has  arrested  under  an  order  of  arrest  to  go 
beyond  the  liberties  of  the  jail ;  and  the  long  list  of 
authorities  which  have  been  cited  by  the  counsel  for 
the  defendan t  under  this  proposition,  seems  to  have  no 
application  in  view  of  the  section  in  question. 

The  second  point,  namely,  that  the  complaint  does 
not  allege  that  Bergen  was  at  large  beyond  the  liber- 
ties of  the  jail,  seems  to  have  been  well  taken.  There 
is  no  allegation  whatever  that  Bergen  had  been  allowed 
to  go  beyond  the  jail  limits. 

It  has  simply  a  particular  allegation  that  the  sheriff 
has  allowed  said  Bergen  to  go  at  large ;  and  what  the 
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plaintiflP  meant  by  the  allegation  "go  at  large  "  seems 
to  be  defined  by  the  next  paragraph  of  the  complaint, 
where  he  says,  "and  refused  to  detain  him  in  his  cus- 
tody or  to  imprison  him,  as  required  by  law  and  by  the 
said  order  of  arrest."  The  whole  allegation  read  toge- 
ther would  seem  to  lead  to  the  conclusion  that  the 
party  making  the  allegation  in  the  complaint  meant 
to  claim  that  the  sheriff  was  bound  to  retain  the  de- 
fendant Bergen  in  his  physical  custody  and  actually 
imprison  hun,  or  he  would  be  liable  as  for  an  escape  ; 
and  hence  he  alleged  that  the  said  Andrew  Bergen 
was  allowed  to  go  at  large  because  of  the  fact  that  the 
sheriff  refused  to  keep  him  in  his  physical  custody 
and  actically  to  imprison  him. 

Now  in  the  Code  *  the  Lmguage  used  is  exceedingly 
distinct :  it  is  "at  large  beyond  the  liberties  of  thet 
jail;"  which  would  seem  to  indicate  that  the  use  ot 
the  words  "at  large"  would  not  by  any  means  iudk 
cate  that  the  prisoner  had  been  allowed  to  go  b^yond!^ 
the  liberties  of  the  jail. 

It  is  urged  by  the  counsel  for  the  respoiitcleiit  that 
the  allegation  contains  necessarily  aoi  implied  aver- 
ment of  the  fact  that  he  went  beyond  the  liberties ; 
but  I  entirely  fail  to  see  the  force  of  this  suggestion, 
because,  as  has  already  been  seen,  th^  allegation  con- 
tains  a  definition  of  what  the  pleader  meant  by  the 
prisoner  going  at  large,  and  which  would  be  entirely 
true  without  any  escape  having  been  permitted.  It 
would  seem  therefore  that  there  was  no  suflScient  alle- 
gation of  an  escape. 

The  third  ground  by  which  the  appellant  seeks  to» 
sustain  the  demurrer  seems  to  be  also  well  taken,  and 
that  is,  that  the.  complaint  does  not  allege  any  indebt^ 
edness  of  Bergen  to  tlie  plaintiff.    That  this  allegation 
is  necessary  is  expressly  laid  down  in  Cfreenleqf  on 

*  Code  of  Civil  Procedure,  section  155. 
Vol.  II.— 'J 
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Emdence^  section  684,  and  Chitty  on  Pleading^  volume 
2,  page  738.  The  sheriff  has  a  right  to  take  issue  upon 
this  question  of  indebtedness,  and  to  avail  himself  of 
every  defense  which  the  prisoner  would  have  had 
against  such  indebtedness. 

It  is  an  issuable  &ct,  therefore,  and  must  be  dis- 
tinctly alleged  in  order  that  issue  may  be  taken 
thereon. 

In  the  complaint  under  consideration  the  allegation 
is  that  on  the  24th  of  June,  1881,  in  an  action  brought 
in  the  marine  court  of  the  city  of  New  York,  against 
one  Andrew  Bergen,  for  wrongfully  converting  proper- 
ty belonging  to  plaintiffs,  an  order  was  duly  made  by 
one  of  the  justices  of  said  court,  and  so  on. 

This  allegation  might  be  entirely  true,  and  yet  no 
indebtedness  exist  in  favor  of  the  plaintiff  as  against 
the  said  Bergen. 

The  fact  that  an  action  was  commenced  is  not  equi- 
valent to  an  allegation  of  indebtedness  and  proof  there- 
of. The  plaintiff  might  prove  every  allegation  con- 
tained in  the  complaint,  and  give  no  evidence  whatever 
of  the  existence  of  any  cause  of  action  in  the  plaintiff 
against  Bergen. 

It  would  seem  therefore  that  the  complaint  is  de- 
fective in  the  respects  above  mentioned,  and  that  the 
demurrer  must  be  sustained, with  leave  to  the  plaintiff 
to  amend  his  complaint  within  twenty  days,  upon  pay- 
ment of  the  costs  of  the  court  below  and  of  this  appeal. 


Beach,  J.,  concurred. 
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SHERWOOD,  Respoitoent,  «.  THE  TRAVELERS' 
INSURANCE  CO.,  Appellai^t. 

N.  T.  Common  Plea8,  Special  Teem  ;  May,  1882. 

§  3047. 

District  Court, — Olerh  not  to  pay  costs  on  appeal  to  respondent  untU 

judgment  is  affirmed. 

Costs  paid  to  a  justice  of  a  district  court  or  his  clerk  on  appeal,  are 
paid  as  a  requisite  of  appeal  and  not  as  a  satisfaction  of  so  much  of 
the  judgment  appealed  from.  They  do  not  belong  to  the  respond- 
ent until  the  judgment  is  affirmed. 

A  justice  or  his  clerk,  to  whom  costs  have  been  paid,  on  an  appeal, 
is  not  justified  in  paying  them  to  the  respondent  until  the  judg- 
ment is  affirmed,  but  must  refund  them  to  the  appellant,  if  the  judg- 
ment is  reversed. 

Motion  to  require  clerk  of  district  court  to  refund 
to  appellant  costs  paid  on  appeal. 

Judgment  was  rendered  in  the  district  court  of  the 
city  of  New  York  for  the  tenth  judicial  district  against 
the  defendant.  It  appealed  to  the  court  of  common 
pleas,  and  pursuant  to  section  3047  of  the  Code  paid 
the  clerk  of  the  district  court  $17.60,  the  costs  of  the 
action.  This  sum  the  clerk  paid  to  the  plaintiff.  The 
judgment  of  the  district  court  was  reversed  on  appeal 
and  the  defendant  demanded  of  the  clerk  repayment 
of  said  sum  of  $17.50.  This  the  clerk  refused,  and  the 
defendant  moved  for  an  order  requiring  the  clerk  to 
refund  said  sum. 

Frederick  E.  Mather ^  for  appellant. 

Charles  O.  Bigelow^  clerk,  in  person. 
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J.  F.  Daly,  J. — The  clerk  was  not  justified  in  pay- 
ing over  to  the  respondent  the  costs  paid  him  to  effect 
the  appeal  under  section  3047,  until  the  judgment  had 
been  affirmed  on  such  appeal.  Such  costs  are  to  be 
paid  to  the  justice  or  to  his  clerk  as  a  requisite  of 
appeal,  and  not  as  a  satisfaction  of  so  much  of  the 
judgment  appealed  from.  Such  costs  do  not  belong 
to  respondent  until  affirmance ;  a  payment  of  them  to 
l^im  instead  of  to  the  justice  or  clerk  would  not  have 
been  sufficient  to  effect  the  appeal  (jKr  ^ar^c  Stephens, 
6  Cowen,  69).  The  clerk  must  refund  to  the  appellant 
the  amount  of  costs  paid,  as  the  judgment  has  been 
reversed. 


SULLIVAN,  Public  Admlnistratob,  Appellant,  v. 
THE  REMINGTON  MANUPACTURINGF  COM- 
PANY, Respondents. 

Supreme  Cotjkt,  First  Department  ;  G-eneral 

Term,  May,  1883. 

§3271. 

Security  for  eo$U. — Admini8trat<>r  not  required  to  give,  in  action  revived 

hy  him. 

Bection  8271  of  the  Code,  which  provides  that  in  an  action  brought 
by  or  against  an  executor  or  administrator,  the  Court  n^ay  require 
the  plaintiff  to  give  security  for  costs,  does  not  apply  to  an  action 
simply  revived  in  favor  of  such  a  personal  representative. 

Appeal  from  an  order  requiring  plaintiff  to  file  se- 
curity for  costs. 

The  facts  are  stated  in  the  opinion. 

Eenry  Wehle^  for  appellant. 

T.  Michardson^  for  respondent. 
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Per  Curiam. — ^The  action  was  brought  by  the  in- 
testate in  his  life  time  to  recover  a  demand  claimed  to 
have  been  owing  to  him  from  the  defendant,  and  an 
issue  was  joined  and  a  reference  ordered  and  testimony 
taken  before  the  referee,  previous  to  the  time  of  his 
decease.  Since  then  the  action  has  been  revived  in 
behalf  of  the  plaintiff  as  administrator,  and  he  has 
been  required  to  give  security  for  the  defendant's 
costs  under  the  authority  of  section  3271  of  the  Code 
of  Civil  Procedure.*  But  that  section  is  manifestly 
inapplicable,  and  does  not  include  an  action  brought 
by  the  intestate  during  his  life-time  and  after  his  de- 
cease revived  by  his  personal  representative.  It  is 
only  applicable  to  actions  brought  by  or  against  an 
executor  or  administrator,  and  does  not  apply  to  an 
action  simply  revived  in  favor  of  such  a  personal 
representative. 

The  provision  in  this  respect  is  similar  in  its  terms 
to  that  relating  to  the  recovery  of  costs  in  actions 
brought  by  administrators  or  executors,  and  that  has 
been  held  not  to  include  actions  brought  by  the  intes- 
tate or  deceased  in  his  life-time,  and  subsequently  re- 
vived in  favor  of  the  personal  representative.  (Tindall 
V.  Jones,  19  Haw.  469 ;  and  Merritt  v.  Thonapson,  2?  JSf. 
Y.  225.)  These  statutes  have  been  framed  substantially 
in  the  same  terms,  and  that  requires  a  similar  con- 
struction to  be  given  to  both.  And  under  the  construc- 
tion which  by  those  authorities  has  been  placed  upon 
the  provisions  of  the  statute  relating  to  costs,  this 
section  of  the  Code  should  not  be  extended  to  an 
action  brought  by  the  intestate  in  his  life-time,  and 
after  his  decease  revived  on  behalf  of  his  personal  rep- 
resentative. The  order  accordingly  was  erroneous  and 
should  be  reversed,  with  $10  costs  and  disbursements. 

Brady,  P.  J.,  and  Daniels,  J.,  concurred. 

»  See  1  Oiv.  Fro.  R.  Id,  231. 
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MARTINE,   AN  Infant,   by  (JRIGOS   ms  Guaed- 

IAN    AD  LITEM,    RESPONDENT,    V.  ALBRO,    ET 

AL.,  Appellants. 

Supreme  Couht,  Pibst  Department,  Genebax  Term; 

March,  1882. 

§  803. 

DUeaoery. — Of  boohs  of  eopartner$hip  in  action  againgt  one  partner  e«i»- 
not  usually  be  had, — May  he  had  in  certain  eaeee. 

As  a  geDeral  rule,  the  discovery  of  the  books  of  a  copartnership  will 
DOt  be  permitted  in  an  action  against  one  of  the  copartners. 

Where  8.  A.  M.  deceased,  by  his  will  empowered  A.  and  P.  his  exec- 
utors to  continue  the  business  of  the  firm  of  8.  A.  M.  &  Co.,  of 
which  he  was  a  member,  and  A.  and  P.  sell  8.  A.  M.*s  interest  in  the 
business  to  F.  M.,  the  surviying  partner  of  said  firm,  and  F.  M.,  with 
one  C,  an  employee  of  the  old  firm,  as  his  partner,  continued  the 
business  of  the  old  firm  under  the  style  of  F.  M.  &  Co., — Held^ 
that  C.  under  all  the  circumstances  took  his  interest  in  the  assets  of 
8.  A.  M.  &  Co.,  subject  to  all  equities,  and  that  in  aD  action 
against  8.,  P.  and  F.  M.  by  8.  A.  M/s  minor  son,  founded  on  alleged 
fraud  and  conspiracy  in  the  sale  of  said  assets  to  F.  M.,  a  discovery 
of  the  books  of  the  firm  of  F.  M.  &  Co.,  so  far  as  they  relate  to  said 
assets  and  the  subject  matter  of  the  action,  may  be  ordered.  It 
should  be  permitted  ex  debito  jtutitia  in  a  case  like  this. 

Appeal  from  order  of  special  term  granting  plain- 
tifPs  motion  for  an  inspection  of  the  books  of  a  firm 
of  which  one  of  the  defendants  is  a  member. 

The  facts  are  stated  in  the  opinion. 

A.  J.  Vanderpool^  for  api)ellants. 

John  McDonald^  for  respondents. 

Brady,  J. — Two  appeals  appear  to  have  been  taken 
in  this  case,  one  by  Franklin  Martine,  and  one  by  the 
defendants,  Albro  and  Preadhomme. 
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The  order  appealed  from  was  made  under  section 
803  of  the  Code,  relating  to  the  discovery  of  the  books 
and  papers,  and  is  founded  on  the  petition  of  Glark 
R.  Griggs,  as  guardian  ad  litem  o\  Alfred  D.-  an  infant 
son  of  Stephen  A.  Martine,  deceased,  in  which  it  is  al- 
leged that  the  production  and  inspection  of  the  books 
and  papers  is  material  and  necessary  to  enable  the  ' 
plaintiff  to  properly  prepare  his  complaint. 

It  appears  that  on  the  9tli  day  of  January,  1876, 
Stephen  A.  Martine,  who  was  then  a  member  of  the 
firm  of  S.  A.  Martine  &  Co.,  composed  of  himself  and 
Franklin  Martine,  died,  leaving  a  will  by  which  he  ap- 
pointed the  defendants,  Albro  and  Preudhomme  exec- 
utors, with  power  in  their  discretion  to  continue  the 
business  of  the  firm  of  which  he  was  a  member  for  a 
period  of  two  years  from  his  death. 

The  executors  qualified  and  entered  upon  the  dis- 
charge of  their  duties. 

The  petitioner  charges  that  the  surviving  partner 
conspired  with  the  executors  to  effect,  and  did  effect, 
a  sale  to  him  of  bis  father^s  interest  in  the  firm  prop-  ' 
erty  for  a  sum  far  less  than  its  value.  It  is  alleged 
also  that  after  the  purchase,  and  by  which  Franklin 
Martine  assumed  the  liabilities  of  the  firm  of  S.  A. 
Martine  &  Co.,  he  continued  the  business  under  the 
name  of  the  old  firm,  and  subsequently  to  his  purchase 
and  on  the  1  st  of  August,  1876,  entered  into  copartner- 
ship with  one  Perry  T.  Cumberland,  when  it  would 
seem  that  the  business  was  conducted  under  the  name 
of  F.  Martine  &  Co.,  instead  of  that  of  the  old  firm. 

It  appears  that  heretofore  orders  were  granted  for 
the  examination  of  the  defendant  before  trial,  and  for 
the  production  of  the  books  of  the  late  firm  of  S.  A. 
Martine  &  Co.  for  inspection  by  the  plaintiff,  where- 
upon a  stipulation  was  entered  into  between  the  plain- 
tiff and  the  defendants,  allowing  such  inspection  by 
an  expert,   appointed  by  the   plaintiff's   attorneys, 
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under  which  stipulation  the  books  called  for  by  the 
I'laintiflfweie  examined  and  other  books  of  the  firm 
for  the  years  1873,  1874,  1876  and  1876. 

The  inspection  appears  to  have  lasted  'rotn  the  24th 
of  May,  1881,  to  the  11th  of  June,  1881 ;  but  it  is  al- 
leged on  behalf  of  the  petitioner,  that  only  a  partial 
examination  of  the  books  was  had  under  the  stipula- 
tion, and  that  when  the  expert  who  was  employed  to 
make  the  examination  desired  to  examine  the  books 
of  F.  Martine  &  Co.,  for  the  purpose  of  ascertaining 
at  what  prices  the  goods  which  were  transferred  from 
the  firm  of  S.  A.  Martine  &  Co.  to  the  firm  of  F.  Mar- 
tine  &  Co.  were  actually  sold,  and  also  the  times  when 
they  were  sold,  and  whether  the  sales  corresponded 
with  the  prices  at  which  said  goods  were  taken  by  the 
last  firm,  he  was  met  with  a  refusal  on  the  jyart  of  F. 
Martine  &  Co.  to  all  ►w  such  examination  to  be  made, 
and  thereupon  proceeded  to  compel  such  discovery  as 
was  necessary  to  enable  the  plaintiflf  to  prepare  the 
complaint.  The  application  was  resisted  but  it  re- 
sulted in  an  order  directing  the  production  of  the 
books  of  the  new  firm,  and  that  they  be  deposited 
with  the  clerk  of  the  court,  there  to  remain  for  a 
period  of  thirty  days,  for  the  purpose  of  the  discovery 
which  was  sought. 

There  is,  perhaps,  no  positive  averment  in  the  peti- 
tion that  the  books  of  F.  Martine  &  Co.  were  in  the 
possession  of  Franklin  Martine.  It  was,  doubtless, 
inferentially  supposed,  and  properly  so,  that  being  a 
partner  in  the  firm,  he  had  some  control  over  the  boolis. 
It  is  true  that  Mr.  Cumberson,  the  more  recent 
partner,  swears  that  the  deposit  of  the  books  of  the 
firm  in  manner  directed  would  subject  his  firm  to 
great  annoyance  and  inconvenience ;  but  even  if  that 
were  so,  it  would  not  be  snflBcient  in  itself  to  prevent 
a  discovery  in  such  mode  as  would  enable  the  plain- 
tiflf, without  inconvenience  t'>  the  firm   of  F-   Mar- 
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tine  &  Co.  to  obtain  the  necessary  information ;  and, 
if  it  be  necessary  to  accomplish  that,  the  order  can  be 
modified. . 

The  ground  taken  by  the  appellant  chiefly  is  that 
the  mere  fact  of  a  snit  pending  against  Franklin  Mar- 
tine  does  not  authorize  the  court  to  compel  a  discovery 
of  the  books  of  F.  Martine  &  Co. ;  that  it  is  not  a  mat- 
ter of  right  to  inspect  books  and  papers,  and  that  in- 
spection is  not  given  except  in  extraordinary  cases 
and  where  the  refusal  may  involve  the  loss  of  a  claim 
or  defense ;  and  it  is  asserted  by  the  counsel  for  the 
defendants  that  no  case  can  be  found  in  which  one 
member  of  a  copartnership,  in  a  suit  against  him  in- 
dividual  ly,  has  been  required  to  produce  the  books 
and  papers  of  the  copartnership ;  and  he  insists  that 
the  whole  motion  is  a  fishing  excursion.  It  must  be 
said,  as  a  geneial  rule,  that  the  discovery  of  the  books 
of  a  copartnership  will  not  be  permitted  in  an  action 
against  one  of  the  copartners  (Reid  v.  Langlis,  1  MaCn 
iT.  <fe  Oordorij  627-635 ;  Taylor  v.  Randall,  Craig.  <fe 
PhilL  104 ;  TjsxXz  v.  Deacon,  6  Bear).  264,  258 ;  Mur- 
ray V.  Walter,  Craig.  <fe  Philt  114). 

But  this  is  a  peculiar  case,  because  Franklin  Martine 
was  one  of  tlje  partners  of  the  original  firm,  of  which 
his  father  seems  to  liave  been  the  head  ;  and  the  con- 
tinuance of  the  business  having  been  authorized  by 
the  executors  of  his  father,  they  transferred  to  him 
the  testator's  interest  in  the  firm  and  the  assets,  and 
thus  he  became  possessed  of  the  books  of  the  old 
firm,  audits  quasi  representative;  and  his  transfer  of 
an  interest  in  them,  was  to  a  person  who,  upon  his 
own  statement,  had  been  in  the  employment  of  the 
firm  for  a  period  of  eighteen  years,  and  which  con- 
tinued up  to  the  time  of  the  death  of  the  senior  part- 
ner. 

The  partnership  thus  created  between  Cumberson 
and  Mai  tine  was  connected  with  the  old  firm  from  the 
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character  of  the  interest  and  assets  which  formed  the 
subject  of  the  transfer  to  Cumberson.  It  was  not  the 
creation  of  an  independent  partnership  resting  upon 
different  assets  and  different  interests,  but  it  was  in 
effect  the  continuation,  to  a  certain  extent,  at  least,  of 
the  old  firm  of  S.  A.  Martine  &  Co.  Franklin  Martine 
having  succeeded  to  the  interests  of  S.  A.  Martine,  de- 
ceased, through  the  purchase  of  the  executors,  con- 
tinued to  be  the  representative  of  the  assets,  and  Cum- 
berson having  purchased  an  interest  in  them,  took  it 
subject,  under  all  the  circumstances,  to  all  equities 
existing  in  reference  to  those  assets.  The  plaintiff 's 
case  rests  upon  the  allegation  of  the  improper  conduct 
of  the  executors,  who  conspired  with  Franklin  Mar- 
tine to  the  prejudice  of  the  plaintiff,  and  no  reason 
forcible  and  controlling  is  presented  herein  against  an 
order  allowing  a  discovery  of  the  books,  so  far  as  they 
relate  to  the  assets  and  the  subject  matter  of  the  action. 
It  should  be  permitted  ex  dehito  justitia  in  a  case  like 
this.  If  the  formation  of  the  copartnership  between 
Franklin  Martine  and  Cumberson  were  an  indepen- 
dent one,  having  no  relation  to  a  previously  existing 
one,  in  an  action  against  the  former,  the  rule  suggested 
in  reference  to  discoveries  in  an  action  against  one  of 
several  partners  would  very  properly  apply.  But  such 
is  not  the  case  here,  for  the  reason  already  suggested, 
that  Cumberson  has  become  possessed  of  the  assets, 
or  some  of  them,  connected  with  the  old  firm,  and  it 
sufficiently  appears  was  in  possession  jointly  with 
Franklin  Martine  of  the  books  of  the  new  firm.  These 
relations  impliedly  existing  between  the  plaintiff  and 
Franklin  Martine  and  Cumberson,  extending  as  they 
do  over  the  assets  and  interest  of  the  old  firm  to  some 
extent  at  least,  the  plaintiff  is  entitled  to  pursue  the 
books  relating  to  them,  and  hence  the  discovery  order- 
ed should  be  sustained,  unless  it  appears  that  it  is  un- 
necessary. 
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The  circumstances  of  the  case  are  peculiar,  and  the 
action  extraordinary  in  character.  It  rests  upon  fraud, 
involving  a  breach  of  trust,  and  is  predicated  of  an  al- 
leged conspiracy  between  the  defendants, which,  if  true, 
makes  them  tort  feasors ;  the  defendants,  Albro  and 
Preudhomme  having  violated  the  trust  reposed  in  them 
as  executors  of  the  last  will  and  testament  of  3.  A. 
Martine,  by  a  fraudulent  sale  of  the  assets  of  the  firm 
of  which  he  was  a  member  to  the  surviving  partner, 
Franklin  Martine.  Every  facility  should  be  aflforded 
for  a  thorough  investigation,  and  it  does  not  appear 
that  one  is  unnecessary  or  unreasonable,  the  plaintiff 
being  an  infant.  It  should  however  be  conducted  in  a 
manner  which  would  be  fair  and  proper  with  reference 
to  the  facts  and  circumstances,  and  the  necessities  of 
the  business  of  the  firm  of  F.  Martine  &  Co. 

It  may  be  that  Albro  and  Preudhomme  cannot  in 
strictness  be  said  to  have  possession  of  the  books,  and 
should  not,  therefore,  be  affected  by  the  order  provid- 
ing for  the  discovery  ;  but  they  are  defendants  in  the 
action,  and  as  the  discovery  relates  to  transactions 
with  which  they  are  connected,  as  already  stated,  and 
in  which  they  have  an  interest,  and  as  they  have  been 
assailed  as  conspirators  and  are  charged  with  such  use 
of  the  estate  entrusted  to  them  and  the  books  re- 
presenting it,  in  part  at  least,  as  to  involve  liability, 
the  order  as  to  them  cannot  be  regarded  as  improper. 
There  can  be  no  impropriety  in  its  entry  against  all 
the  defendants  in  the  form  as  offered,  which  is  thai 
the  defendants  produce,  especially  the  defendant 
Franklin  Martine  ;  and  it  is  clear  that  the  order  is  de- 
signed particularly  to  reach  him. 

As  it  appears,  however,  that  depositing  the  books 
in  the  clerk' s  ofllce  for  a  period  of  thirty  days  would 
interfere  with  the  business  of  F.  Martine  &  Co.,  the 
order  should  be  modified  by  directing  that  the  books 
be  accessible  in  the  oflice  or  store  of  F.  Martine  &  Co. 


/ 
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for  a  period  of  thirty  days,  and  between  the  hours  of 
ten  and  four  o'clock. 

For  these  reasons  we  think  the  order  should  be 
modified,  and  as  modified  affirmed,  without  costs  to 
either  party. 

Djlvis,  p.  J.,  and  Dakiels,  J.,  concurred. 


ANDREWS,  Guardian,  Respondent,  t).  TOWNS- 

HEND,  ET  AL.,  Appellants. 

N.  Y.   SuPEEioB  CouKT,  Genebal   Teem  ;   April, 

1882. 

§  803. 

DUoovery. — Not  allowed  unUu  paper  relates  to  appUeanVe  case. 

Where  paper  of  which  inspection  is  sought  under  section  808  of  the 
Code  does  not  relate  to  maintaining  the  case  of  the  one  applying  for. 
it,  no  inspection  or  discovery  can  be  bad,  unless  it  is  claimed  it  is 
forged. 

Appeal  by  defendant  from  an  order  requiring  the 
defendant  to  deliver  to  plaintiflp's  attorneys  copieis  of 
certain  papers  referred  to  in  answer  of  defendant. 

The  petition  among  other  things  averred  that  the 
defendant  made  an  affirmative  claim  of  a  right  to  pos- 
session under  certain  conveyances  and  assignments  of 
mortgage,  and  that  an  inspection  of  the  writings  was 
material  and  necessary  to  establish  her  case,  to  ascer- 
tain the  data  of  the  alleged  conveyance  and  alleged 
assignment,  and  what  was  conveyed  or  assigned  there- 
by, and  if  same  was  properly  executed ;  and  to  ascer- 
tain whether  said  defendant  is  in  possession  of  said 
writings. 
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There  was  no  allegation  that  the  papers  were 
forged  or  of  any  suspicion  that  they  were. 

John  Tovmshend^  for  appellant : 

Cited  :  Code  Civ.  Pro.,  §  1808 ;  Code  Civ.  Pro., 
§  388 ;  2  Waits*  Practice,  331 ;  Meahny  v.  Cromwell, 
1  8andf.  698  ;  Brevort  v.  Warner,  8  Hun,  324 ;  Mott 
V.  Consumers'  Ice  Co.,  2  Abh.  N.  C.  145 ;  Strong  v. 
Strong,  1  Abb.  N.  S.  237. 

John  Andrews,  for  respondent. 

Sedgwick,  J.— The  cases  cited  for  appellant  show 
that  the  writings  to  be  inspected  mnst  relate  to  the 
maintaining  the  position  taken  by  the  applicant,  not 
that  of  the  opposite  party.  As  there  was  no  applica- 
tion on  the  ground  that  the  paper  might  be  forged,  the 
order  should  be  reversed,  with  $10  costs  and  disburse- 
ments to  be  taxed. 

Fbeedhait^,  J.,  concurs. 


STUEBJNG,  Admx.,  &c.  Appellant,  v.  MARSHALL 

AND  ANOTHER,  RESPONDENTS. 

N.  Y.  Court  of  Common  Pleas,  General  Term  ; 

February,  1882. 

§  1902,  et  seq. 

Action  for  causing  death, — P&rson  entitled  to  damages  may  release. 

Where  the  death  of  an  unmarried  minor  clffld  is  caused  by  negli- 
gence, and  the  father  of  the  child  gives  a  release  to  the  person  who 
would  be  liable  under  section  1902,  et  seq.  of  the  Code  to  an  action 
for  damages  therefor, — Held  that  such  release  is  a  complete  extin- 
guishment of  all  claims  arising  from  said  death. 

£n  an  action  brought  by  a  father  under  section  1903,  et  seq.  of  the  Code 
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for  damages,  etc.  for  the  death  of  his  minor  child,  he  can  recover  all 
the  damages  to  which  he  is  entitled.—  [Opin«>A  qfYAK  Hobsbn,  J.] 

Appeal  from  jadgment  of  trial  term. 

This  action  was  tried  before  the  court  without  a 
jury.  Judgment  was  rendered  for  the  defendants  and 
from  it  the  plaintiff  appealed  to  the  general  term. 

Further  facts  are  stated  in  the  following  opinion 
rendered  at  trial  term. 

Van  Hoesew,  J. — Antonie  Stuebing  an  infant  of  ten- 
der  years,  was  on  the  8th  day  of  May,  1878,  run  over 
by  one  of  the  coaches  of  the  defendants,  and  she  died 
of  the  injuries  received. 

On  the  tenth  of  May,  1878,  after  the  child's  death, 
her  father,  Charles  Stuebing,  in  consideration  of  one 
hundred  dollars,  released,  by  a  formal  release  under 
seal,  all  claims  against  the  defendants  on  account  of 
"the  injuries  or  death  of  the  said  Antonie,  my  child, 
through  the  negligence  or  otherwise  of  the  driver  or 
other  agent  of  said  firm  of  Marshall  and  Wilkins,  on 
or  about  the  eighth  day  of  May,  1878,"  One  hundred 
dollars  having  been  paid  to  him,  his  wife  was  soon 
after  appointed  administratrix,  and  an  action  was  be- 
gun by  her,  to  recover  damages  accruing  under  the 
statute  to  the  next  of  kin.  If  any  damages  could  be 
recovered  they  belonged  to  the  fa  rher  and  to  no  one 
else.  The  defendants  pleaded  the  release,  and  the  plain- 
tiff admits  the  facts  to  be  as  I  have  stated  them.  The 
question  is,  is  the  release  a  bar  ?  All  the  causes  of  ac- 
tion which  the  father  ever  had  against  the  defendant 
existed  at  the  time  of  the  execution  of  the  release,  and 
there  is  nothing  to  show  that  any  one  of  these  causes, 
if  there  be  more  than  one,  was  excepted  by  the  par- 
ties. On  the  contrary,  the  release,  by  its  very  terms, 
shows  that  both  parties  intended  that  all  rights  of  ac- 
tion produced  by  the  accident  which  occasioned  the 
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death  of  the  child,  should  be  discharged  on  the  pay- 
ment of  one  hundred  dollars.  It  is  said  that  the  father 
had  a  cause  of  action  at  common  law  in  addition  to  the 
cause  of  action  created  by  the  statute,  and  that  it  must 
be  assumed  that  he  was  settling  hi^  common  law  rights, 
but  saving  his  rights  under  the  statute,  that  his  wife 
might  be  appointed  administratrix  and  bring  an  ac- 
tion to  establish  them.  I  know  of  no  reason  why  such 
a  presumption  should  be  indulged,  especially  when 
the  result  would  be  to  aid  the  father  in  perpetrating  a 
fraud  upon  the  defendants. 

It  is  perfectly  absurd  to  say  that  the  defendants 
intended  to  give  the  father  one  hundred  dollars  for 
part  of  his  claim  and  to  leave  themselv^  open  to  an 
action  for  the  remainder  of  it.  This  disposes  of  the 
case ;  but  I  will  say  a  word  or  two,  as  to  the  damages 
recoverable  in  an  action  brought  by  the  father  as  the 
administrator  of  a  child  who  dies  unmarried  and  a 
minor.  All  the  damages  to  which  the  father  was  enti- 
tled, he  could  have  recovered  in  an  action  brought  by 
himself  as  administrator.  He  could  have  recovered 
damages  for  nursing,  medical  attendance,  funeral  ex- 
penses, &c.  Boeder  v.  Ormsby,  22  Bow.  Pr.  270; 
Owen  V.  Brockschmidt,  54  Mo.  286 ;  Penn.  R.  R.  Co. 
V.  Banton,  64  Pa.  496.  He  could  also  have  recovered 
for  the  loss  of  the  child's  services,  McGFovem  v.  N. 
Y.  C.  R.  R.  Co.,  67  iV:  T.  424. 

All  his  claims  could  have  been  covered  by  one 
action.  Why  should  they  be  subdivided?  The  re- 
lease is  a  perfect  bar,  as  it  was  intended  by  the  parties 
that  it  should  be. 

*  *  *  There  should  be  judgment  for  the  defen- 
dants. 

Henry  Wehle^  for  api)ellant : 

The  release  does  not  affect  the  claim  in  this 

action,  (a)  The  father  had  valid  claims  against  the  de- 
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fendant,  as  father,  (sic.)  which  he  could  release.  He 
was  entitled  to  the  infant's  service  during  the  two  days 
during  which  she  lingered.  Ford  ^.  Monroe.  20  Wend, 
210;  McGovem  v.  N.  Y.  Cent.  R.  R.  Co.,  6?  IT.  Z  420 ; 
see  Hyatt  v.  Adams,  16  Mich.  180.  He  was  entitled 
to  reimbursement  for  medicines  and  funeral  expenses. 
Pack  V.  Mayer,  3  Comstock^  489.  (J)  The  release  does 
not  in  terms  discharge  the  claim  to  which  the  legal  re- 
presentative would  become  entitled,  nor  any  claim  the 
father  would  be  entitled  to  receive  at  the  hands  of  the 
legal  representatives.    There  is  no  reference  to  such  a 

claim  in  the  release id)  X  release,  although  in 

terms  including  all  claims,  will  not  be  construed  to 
include  thos€^held  by  the  grantor  in  autre  droit,  or 
such  as  were  not  at  the  time  known  to  him.  Wiggens 
f).  Norton,  R.  M.  Gharlt,  15 ;  Lyall  v.  Edwards,  6  H, 
<fe  V.  337 ;  Reading  R.  R.  Co.  -».  Jackson,  7   Watts  & 

Serg.  327 If  the  administratrix  can  maintain 

the  action,  the  fact  t^iat  the  |:)roceeds  would  naturally 
go  to  a  next  of  kin  who  has  executed  a  release,  cannot 
interfere  with  the  right  of  action.  See  Whitford  v. 
Panama  R.  R.  Co.,  23  iT.  F.  467 

Ernest  O.  Stedman,  for  respondents  : 

The  release  is  a  pood  and  sufficient  defense 

if  executed  by  the  proper  party,  for  the  right  of  action 

was  complete  at  the  time  of  its  execution The 

father  was  the  only  next  of  kin  and  as  such  was  enti- 
tled to  the  whole  recovery The  damages  recovered 

form  no  part  of  the  assets  of  the  estate,  but  are  the 
exclusive  property  of  the  husband,  widow,  and  next 
of  kin  ;  so  that  a  release  by  either  of  them  is  valid 
without  the  signature  of   the  legal   representative. 

Yertore  v.  Wiswald,  etc.,  16  Sow.  12  ; Quinn  v. 

Moore,  15  JSr.  Z.  436 ; Dickens  v.  N.T.  C.  R.  R. 

Co.,  23  iV.  F.  159 The  administratrix  then  is 

only  acting  as  the  trustee  or  agent  of  the  father,  who 
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has  already  received  full  satisfaction  from  the  defen- 
dants for  the  loss  of  his  child,  and  has  given  his  re- 
lease accordingly 

B£AOH,  J. — ^The  conclusion  of  the  learned  justice 
below  is,  in  my  opinion,  correct.  The  claim  created 
by  statute,  arose  when  the  child  died,  and  prior  to  the 
settlement  with  the  father  {Laws  of  1847,  ch.  450).  It 
was  enforcable  by  the  personal  representative,  but  its 
existence  in  no  way  depended  upon  the  appointment 
of  an  administrator.  In  law  the  claim  belonged  to 
whomsoever  would  be  entitled  to  its  proceeds.  This 
was  the  father,  and  he  gave  release.  Had  the  child 
legally  settled  all  claims,  and  thereafter  died  from  the 
effect  of  the  injuries,  the  plaintiff  could  not  have  sus- 
tained an  action  (Dibble,  Admr.  v.  New  York  and  Erie 
R.  R.  Co.,  25  Barb,  183).  She  having  power  to  release 
any  claim  possibly  to  arise  under  the  statute,  from  her 
death,  the  release  given  by  the  person  entitled  to  the 
proceeds  after  it  had  accrued,  is  quite  as  effectual. 
These  proceeds  would  belong  to  the  father,  less  ex- 
I)ense3  of  administration  and  collecting,  and  could  at 
any  time  be,  by  him,  legally  assigned,  and  being  as- 
signable, could  be  settled  for,  and  the  right  of  action 
from  which  they  were  to  result,  discharged  and  re- 
leased.   (Quin^  Admr.  v.  Moore,  15*^^.7.  432.) 

The  judgment  should  be  aflirmed,  with  costs. 

Van  Bbtjnt,"  J.  concurred. 

Vol.  n.- 
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THE  PEOPLE  OP  THE  STATE  OP  NEW  YOEK 
V.  THE  N.  Y.  LAKE  ERIE  AND  WESTERN 
RAILROAD  CO.,  Respondknt. 

SUPBEHE    COTTBT,    PlEST    DePABTMENT  ;    New    YoKK 

CouTixY,  Special  Term,  July,  1882. 

§  2067,  2070. 

Mandamus. —  When  torit  of,  teiU  not  h€  %$9ued. — 3fu9t  dutincUi/  ttaU  the 
aeU  or  dutUi  tohieh  are  by  it  commanded  to  &»  performed. 

The  neglect  or  refusal  of  a  railroad  corporation  to  leceiye  and  trans- 
port freight  tendered  to  it  by  citizens  of  the  State  is  a  private  wrong 
for  which  the  citizen  is  entitled  to  recover  in  an  action  at  law,  such 
damages  as  he  has  sustained.  It  is  not  such  a  public  wrong  as  will 
authorize  the  issuing  of  a  writ  of  mandamus. 

The  writ  of  mandamus  is  an  high  prerogative  writ,  which  will  only 
issue  to  compel  the  performance  of  a  duty  that  is  clear  and  distinct. 
It  will  not  issue  in  dubious  or  doubtful  cases. 

When  there  is  an  adequate  or  complete  remedy  at  law,  a  writ  of  man- 
damus will  not  issue. 

The  writ  of  mandamus  when  it  is  issued  must  clearly  and  distinctly 
state  the  act  or  duties  which  are  by  it  commanded  to  be  performed, 
so  that  the  party  to  whom  it  is  addressed  may  distinctly  understand 
what  he  is  to  do.  ' 

Motion  to  quash  application  for  peremptory  writ 
of  mandamus. 

An  order  was  obtained  by  the  people  upon  the 
petition  of  the  attorney  general  and  other  proofs, 
requiring  the  respondent  to  show  cause  why  a  peremp- 
tory writ  of  mandamus  should  not  issue,  directing 
it  to  forthwith  resume  the  discharge  of  its  duties 
as  a  common  carrier,  and  also  to  forthwith  resume  the 
exercise  of  its  franchises  by  promptly  receiving,  trans- 
porting and  delivering  all  freight  and  other  property 
which  may  be  offered  to,  or  hereafter  received  by  it, 
etc. 
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On  the  return  day  of  the  order  to  show  cause  the 
respondent  moved  to  quash  the  application  for  a  per- 
emptory writ  of  mandamus  on  the  ground  that  the 
petition,  etc.  did  not  make  out  a  case  that  would  war- 
rant the  issuing  of  such  a  writ. 

Farther  facts  are  stated  in  the  opinion. 

jRoscoe  ConJcUng  and  William  D.  Shipman  for 
the  motion. 

This  is  not  a  case  in  which  the  people  of  the  State 
are  so  interested  that  the  attorney  general  can  make 
them  or  himself  a  party  plaintiff.  The  People  v. 
Miner,  2  Lansing^  396 ;  The  People  t>.  The  Albany 

&  Susquehanna  R.  R.  Co.,  57  N.T.lQl The  writ 

of  peremptory  mandamus  is  not  a  general  mandate  to 
be  lightly  hurled  at  an  individual,  natural  or  artificial. 
It  can  issue  only  where  the  right  to  it  rests  alone  upon 
a  clear  and  distinct  question  of  law,  the  application  of 
which  to  the  person  to  whom  it  is  directed  requires  no 
investigation  into  or  consideration  of  the  facts.  It 
must  be  specific,  addressed  to  a  particular  person,  to 
do  a  specific  act  forthwith  or  at  a  specified  time. 
There  is  no  law  which  requires  a  common  carrier  to 
forthwith  receive,  transport  and  deliver  all  freight 
that  may  be  tendered  or  received  at  its  station  in  New 
York,  destined  to  or  coming  from  the  four  quarters  of 
the  globe.     Its  legal  duty  in  the  premises  depends 

on  a  variety  of  circumstances  of  which  the  court 

whose  order  is  invoked  must  be  exactly  informed  in 
order  that  it  may  act  intelligently;  and  it  is  the  in- 
dispensable duty  of  the  moving  party  to  present  all 
the  facts  thus  necessary  for  tlie  action  of  the  court  be- 
fore he  is  entitled  to  the  writ.  If  he  has  failed,  his 
application  must  be  dismissed.  Commercial  Bank  of 
Albany  v.  The  Canal  Commissioners,  10  Wend.  25 ; 
The  People  tj.  Supervisors  of  Westchester,  15  Barb. 
607  ;  The  People  ex  rel.  Smith  t).  The  Judge  of  Colum- 
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bia  Common  Pleas,  3  Bow.  Pr.  30 ;  Hawkins  v.  More^ 

3  Ark.  346  ;  Canal  Trustees  v.  The  People,  12  lU.  164. 

Now  it  is  well  settled,  that  an  application  for  a 

mandamns  mnst  specify  the  special  wrong  to  be  reme- 
died  by  it.    High  on  Extraordinary  Legal  JiemedieSj 

§  637,  and  cases  there  cited There  are  adequate 

and  specific  remedies  at  law,  and  no  mandamus  can 
issue.  The  People  ex  rel.  Ohlen  d.  N.  Y.  Lake  Erie- 
&  Western  Railroad  Co.,  22  Hun^  533  ;  People  ex  rel. 
Mygath  v.  Supervisors  of  Chenango  Co.,  11  i\^.  Y.  663. 

Leslie  W.  Russell,  Attorney  General,  E.  C.  James ^ 
Simon  Sterne,  and  Daniel  O.  Thompson,  in  opposi- 
tion. 

All  corporations  are  political  trustees  (23  Wend.  236, 
237*).  From  the  acceptance  of  their  franchises  a  trust 
arises  in  favor  of  the  public  that  they  will  exercise 
them  according  to  the  intent  and  purpose  of  the  grant 
and  in  obedience  to  the  condition  imposed.  The  due 
exercise  of  this  trust  they  must  not  omit,  and  cannot 
abandon  without  the  consent  of  the  State.  Rogers 
Locomotive  Works  t?.  Erie  Railway  Co.,  20  N.  J.  Eq. 
379,  386  ;  Messenger  v.  Pennsylvania  Railroad  Co.,  8& 
N.  J.  Law,  413  ;  Inhabitants  v.  Western  Railroad  Co., 

4  Mete.  666  ;  Chicago  Railroad  Co.  v.  The  People,  66* 

III.  379 It  may  be  stated  as  a  general  rule  that 

whenever  the  legislature  confers  exclusive  privileges 
at  the  public  expense  or  invests  a  company  with  cor- 
porate franchises  in  order  to  attain  some  public  pur- 
pose, it  is  an  implied  condition  of  the  grant  that  the 
grantees  shall  enjoy  their  privileges  and  exercise  their 
franchises  with  due  regard  to  the  public  purpose  on 
account  of  which  they  were  conferred.  Lumbard  v. 
Steams,  4  Cushing,  60 ;  S.  V.  W.  W.  r>.  San  Fran- 
cisco, 52  Cal.  Ill ;  Weymouth  v.  P.  L.  D.  Co.,.  71 
Maine,  29,  38 ;  The  People  ex  rel.  Kennedy  v.  Man- 

*  The  People  e.  Bristol  Ss  ReDsselaenrille  Turnpike  CompAny. 
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liattan  Gaslight  Co.,  46  Barh.  136  ;  City  of  St.  Louis 
«.  St.  Louis  Gaslight  Co.,  70  Mo.  69,  117. 

It  has  been  decided  in  many  cases  that  a  corpora- 
tion which  has  assnmed  the  performance  of  duties  for 
the  benefit  of  the  public  generally  cannot  neglect  its 
duties  without  incurring  a  forfeiture  of  its  charter. 
The  People  v.  Pawtuxet  Turnpike  Co.,  8  JR.  I.  182, 
191 ;  The  People  t.  Fishkill  Plank  Road  Co.,  27  Barh. 
462,  468 ;  The  People  v.  Hillsdale  &  Chatham  Turn- 
pike  Railroad,  23  Wend.  254  ;  The  People  v.  Plymouth 
Plank  Road  Co.,  32  Mich.  248  ;  The  People  r>.  T  &  M. 
Plank  Road  Co.,  9  Mic7i.  285 ;  State  v.  Royalston  Turn- 
pike Co.,  11  Ver.  431 ;  Turnpike  Co.  v.  State,  3  Wal- 
lace {V.  8.)  211  :  State  v.  Milwaukee  &  L.  S.  Railway 
Co.,  46  Wis.  500.  Especially  so  in  cases  where  the 
duties  are  imposed  in  expressed  terms.  A^ttomey 
General  v.  P.  &  R.  R.  R.  Co.,  6  JredeU  L.  (iV^.  C.)  466 ; 
The  People,  ex  rel.  Bishop  v.  Kingston  &  Middletown 
Turnpike  Road  Co. .  23  Wend.  208-210 ;  The  People 
€x  rel.  M'Eiach  v.  Bristol  &  Rensselaerville  Turnpike 
€o.,  lb.  222;  C.  R.  Bridge  Co.  v.  Warren  Bridge  Co. 
7  Pickering^  344,  371.  Bat  the  People  need  not  neces- 
sarily proceed  against  the  offending  corporation  for 
a  forfeiture  of  its  charter.     They  may  compel  it  to 

perform  its  duties The  only  available  remedy  for 

a  breach  of  the  duty  charged  on  the  corporation  by 
the  Railroad  act  are  mandamus^  quo  warranto^  or 
indictment.  The  People  x.  Albany  and  Vermont  R. 
R.  Co.,  24  N.   Y.  261,  267-269 

The  writ  of  mandamus  has  been  granted  in  order 
to  comj)el  a  railroad  company  which  was  operating  its 
road  in  sections,  to  operate  the  whole  road  as  one  con- 
tinuous line.  Union  Pacific  R.  R.  Co.  v.  Hall,  91  U.  S. 
343 ;  3  BiU.  479.  The  writ  has  been  awarded  to  com- 
pel the  running  of  passenger  trains  to  the  terminus 
of  the  road.  State  v.  Hartford  &  New  Haven  R.  R. 
Co.,  29  Conn.  533 ;  State  v.  N.  H.  &  N.  R.  R.,  37  Conn. 
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154.  To  compel  a  railway  company  to  deliver  to  a 
particular  warehouse  or  grain  elevator,  grain  con- 
signed thereto  in  bulk.  Chicago,  &c.  B.  B.  Co.  v.  The 
People,  66  lU.  366.  To  compel  it  to  run  daily  trains. 
Jie  New  Brunswick  &  Canada  B.  B.,  1  P.  &  B.  {Nem 
BruTiswick)  667.  To  compel  the  replacement  of  a  track 
taken  up  in  violation  of  its  charter.  King  d.  Severn 
&  Wye,  B.B.  Co.,  2  Barn  &  Adol.  644.  To  compel  it 
to  so  grade  its  track  as  to  make  the  crossing  practi> 
cally  convenient  and  useful.  Chicago  &c.  B.  B.  Co. 
V.  People,  56  III.  365  ;  The  People  v.  Dutchess  &  Co- 
lumbia B.  B.  Co.,  58  N.  T.  152 ;  The  People  v.  N.  Y. 
Central  &  Hudson  Biver  B.  B.  Co.,  12  Hun^  196 ;  74 
N.  Y.  302.  To  compel  it  to  construct  its  road  across 
streams  so  as  not  to  interfere  with  navigation.  State 
V.  Northern  B.  B.  Co.,  9  Rich.  {S.  C.)  247.  To  com- 
pel it  to  complete  its  road.  Farmers'  Loan  and  Trust 
Co.  D.  Henning,  Beceiver,  etc.,  11  American  Law  Reg. 
N.  S.  266.  To  compel  it  to  build  a  bridge.  7  Mete, 
70 ;  People  v.  Boston  &  Albany  B.  B.  Co.,  70  iV:  F. 
669  ;  State  «.  Gorham,  37  Maine^  451.  To  compel  it 
to  restore  an  abandoned  station.  State  9.  N.  H.  &  N. 
B.  B.  Co.,  37  Conn.  154.  To  compel  it  to  construct 
and  maintain  fences  and  cattle  guards.  The  People 
V.  Bochester  &  State  Line  B.  B.  Co.,  14  Hun^  371 ;  76* 
N.  Y.  294.  The  writ  has  also  been  awarded  to  com- 
pel a  bridge  company  to  repair  and  construct  a  bridge 
in  conformity  with  the  injunctions  of  its  charter. 
State  V.  Wilmington  Bridge  Co.,  3  Harrington^  312. 
To  compel  a  water  power  company  to  build  bridges 
over  its  canals,  although  this  was  not  required  by  its- 
charter.  Re  Trenton  Water  Power  Co.,  20  N.  J.  LaWy 
659.  To  compel  a  dock  company  to  make  a  channel^ 
as  required  by  their  charter.  Beg  ir.  Bristol  Dock 
Co.,  2  Queen^s  Bench^  64 ;  and  also  to  compel  a  gas 
company  to  furnish  gas  to  one  entitled  to  it  under 
their  charter.     The  People  ex  reL  Kennedy  v.  Man* 
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hattan  Gaslight  Co.,  46  Barb.  136  ;*  County  of  St 
Louis  V.  St.  Louis  Gaslight  Co.,  10  Mb.  69,  117.  The 
established  rule  is  that  the  writ  of  mandamus  lies  to 
compel  a  railroad  company  to  perform  the  public 
duties  imposed  upon  it  by  its  charter.  Railroad  Com- 
missioners v.  P.  &  O.  R.  R.  Co.,  63  MainCj  269  ;  Peo- 
ple V.  Albany  &  Vermont  R.  R.  Co.,  24  iT.  T.  261, 
267-9. 

It  does  not  impair  the  remedy  by  mandamus  that 
a  remedy  by  action  for  damages  is  given  by  statute  to 
thp  person  aggrieved.  The  remedy  is  not  declared  by 
statute  to  be  exclusive.  It  is  not  inconsistent  with 
the  remedy  by  mandamus,  and  is  therefore  merely 
cumulative.  The  People  v.  N.  T.  Central  &  Hudson 
River  R.  R.  Co.,  74  iT.  T.  302,  307 ;  Caudee  v.  Hay- 
ward,  37  iV.  Y.  653.  Corporations  and  ministerial 
officers  are  exceptions  to  the  rule  that  a  mandamus 
will  not  lie  when  the  party  has  a  remedy  by  actibn. 
They  may  be  compelled  to  exercise  their  functions  ac- 
cording to  law,  although  there  is  another  remedy  by 
action  for  neglect  of  duty.  Buck  v.  City  of  Lockport, 
6  Lans.  251  ;  The  People  v.  Steele,  2  Barb.  397 ;  The 
People  ex  rel.  Moulton  v.  The  Mayor  of  New  York, 
10  Wend.  395  ;  McCullough  v.  The  Mayor  of  Brook- 
lyn, 23  Wend.  458. 

Haight,  J. — The  petition  upon  which  the  peremp- 
tory writ  of  mandamus  is  sought  in  substance  alleges 
that  the  respondent  is  a  railroad  corporation  existing 
under  the  laws  of  the  State,  and  is  subject  to  all  the 
duties  and  obligations  imposed  by  law  upon  railroad 
corporations.  That  the  corporation  is  a  common  carrier 
of  freight  and  passengers.  That  since  about  the  16th 
day  of  June,  1882,  it  has  substantially  refused  to  dis- 
charge its  duties  as  a  common  carrier,  and  has  to  a 

*  Alao  reported  in  20  Roto,  JV.  87 ;  1  Ahb.  K  S.  404. 
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material  degree  suspended  the  exercise  of  its  fran- 
cMses,  by  refusing  to  take  freight  which  has  been 
offered  at  its  station  in  the  city  of  New  York  for  trans- 
portation. That  it  has  refused  to  accept  and  trans- 
port the  greater  part  of  the  outgoing  and  to  deliver 
the  incoming  freight,  the  property  of  the  merchants 
doing  business  in  such  city.  That  it  has  neglected 
and  refused  to  furnish  sufficient  and  adequate  trans- 
portation for  the  goods  of  such  merchants,  whereby 
great  loss  and  damage  has  accrued  to  the  people  of 
the  State,  for  which  there  is  no  adequate  remedy*  in 
damages.  That  the  trade  and  commerce  of  the  city  of 
New  York  is  greatly  injured  by  reason  of  the  failure 
of  such  corporation  to  transport  such  goods  and  pro- 
perty. That  the  reasons  for  the  refusal  of  such  cor- 
poration to  accept,  transport,  and  deliver  freight  and 
property  is  that  the  persons  heretofore  in  their  employ 
handling  freight  refuse  to  perform  their  work  unless 
an  advance  of  three  cents  per  hour  over  the  wages  that 
they  have  heretofore  received  shall  be  paid  them  by 
the  respondent. 

Some  of  the  questions  presented  upon  this  applica- 
tion are  new  and  of  vast  importance.  The  conflict  that 
from  time  to  time  arises  between  capital  and  labor  pre- 
sents the  most  serious  and  difficult  problem  that  the 
Government  at  the  present  day  has  to  solve.  It  is  the 
duty  of  the  court  to  guard  and  protect  to  the  utter- 
most every  right  of  the  poor  man  who  is  compelled  to 
support  himself  and  family  by  manual  labor,  and  when 
an  opportunity  presents  itself  and  in  the  proper  case, 
this  court  will  not  be  slow  to  act  in  his  behalf. ,  But 
in  this  proceeding  it  is  powerless  to  aid  him.  The 
court  has  not  the  power  to  prescribe  a  scale  of  wages. 
It  has  not  the  power  to  say  that  he  shall  work  for 
$1.70  per  day  or  that  his  employer  shall  pay  him  $2 
per  day.  Hitherto  the  amount  of  wages  to  be  paid  has 
been  left  to  the  parties  to  determine  by  contract  ex- 
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press  or  implied.  If  the  power  exists  at  all  to  change 
the  law  in  this  regard,  such  power  rests  in  the  legisla- 
tive, and  not  in  the  judicial  branch  of  the  Govem- 
tuent. 

The  questions  presented  upon  the  motion  to  quash 
the  proceedings  are  purely  legal,  and  do  not  involve 
the  merits. 

The  first  question  presented  is,  Will  the  writ  of 
mandamus  issue  on  the  application  of  the  attorney 
general  to  compel  a  common  carrier  to  discharge  his 
duty  as  such.  A  franchise  is  a  grant  of  a  right  or 
privilege  to  an  individual  or  individuals  or  a  corpora- 
tion by  the  Government  or  sovereign  power.  The  right 
to  maintain  highways,  ferries,  jind  bridges  to  facilitate 
communication  between  different  parts  of  the  State 
rests  in  the  Government  or  sovereign  power.  And 
these  rights  can  be  exercised  by  others  only  under 
grant  or  authority  of  the  State. 

The  State  has  conferred  upon  the  respondent  the 
right  to  build,  maintain  and  operate  a  railroad  for 
public  use  in  the  conveyance  of  persons  and  property 
for  hire.  It  has  also  given  it  the  right  of  eminent 
domain.  The  right  to  construct  a  road  from  and  to 
the  place  or  places  named  in  the  charter,  the  maintain- 
ing and  operating  of  it  for  the  public  use,  pertains 
to  the  Government,  and  the  Government  is  therefore 
interested  in,  and  has  the  power  through  its  attorney 
general  to  compel  the  exercise  of  the  franchises  feo 
conferred  upon  the  respondent  by  the  writ  of  man- 
damus. It  has  accordingly  been  held  that  the  writ 
of  mandamus  will  issue  to  compel  a  railroad  corpora- 
tion to  operate  the  whole  road  as  one  continuous  line 
(Union  Pacific  R.  R.  v.  Hall,  91  U.  8.,  343) ;  to  com- 
pel the  running  of  passenger  trains  to  the  terminus 
of  the  road  (State  v.  Hartford  and  New  Haven  R.  R. 
Co.,  29  Conn.  538);  to  compel  a  corporation  to  deliver 
grain  at  an  elevator  standing  upon  the  line  of  the  road 
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consigned  to  it  in  bulk  (Chicago,  &c.,  B.  R.  Co.  v. 
People,  56  III.  366);  to  compel  it  to  run  daily  trains 
(Ist  P  Jk  B.J  New  Brunswick,  667j;  to  compel  tli& 
replacement  of  a  track  taken  up  in  violation  of  its 
charter  (King  v.  Severn  <fe  Wye  R.  R.  Co.,  2  Barnes- 
&  Adolph.  644) ;  to  compel  it  to  construct  its  road 
across  streams  so  as  not  to  interfere  with  navigation 
(State  V.  Northern  R.  R.  Co.,  9  Hich.  S.  0.  247);  ta 
compel  it  to  build  a  bridge  (People  ex  rel  Kimbal  v^ 
The  Boston  &  Albany  R.  R.  Co.,  70  N.  T.  669). 

It  is  contended,  however,  that  while  the  writ  will 
issue  to  compel  the  exercise  and  discharge  of  those 
duties  which  belong  to  the  State  or  Government,  and 
which  are  conferred  upon  the  respondent  by  the 
State,  that  it  will  not  issue  to  compel  a  common  carrier 
to  discharge  his  duty  as  such.  One  of  the  duties 
imposed  by  law  upon  railroad  corporations  is  that  of 
common  carrier.  The  statute  provides  "that  every 
such  corporation  shall  start  and  run  their  cars  for  the 
transportation  of  passengers  and  property  at  regular 
times,  to  be  fixed  by  public  notices,  and  shall  furnish 
sufficient  accommodation  for  the  transportation  of  all 
such  passengers  and  property  as  shall  within  reasonable 
time  previous  thereto  be  offered  for  transportation." 

The  right  to  become  a  common  carrier  of  persons 
and  property  for  hire  does  not  pertain  to  or  emanate 
from  the  Government.  Every  citizen,  without  grant 
or  license,  has  the  right  to  carry  persons  or  property 
from  point  to  point  within  the  State,  upon  such  terms 
or  for  such  compensation  as  shall  be  agreed  upon. 
The  liability  of  a  common  carrier  of  property  is  that  of 
insurer  of  the  property,  except  in  cases  of  loss  or  de- 
struction by  the  act  of  God  or  public  enemies.  Ample 
and  complete  remedies  are  provided  for  the  recovery 
of  all  damages  that  the  shipper  or  consignee  may  sus- 
tain through  the  fault  or  negligence  of  the  common 
carrier.     In  the  case  of  the  people  against  Susquehan- 
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Da  Railroad  Company  (57  N.  T.  161),  the  court  of  ap- 
peals said:  ''The  people  of  this  State  have  no  general 
power  to  invoke  the  action  of  courts  of  justice  by  suits 
in  their  name  of  sovereignty  for  the  redress  of  civil 
wrong  sustained  by  some  citizens  at  the  hands  of  others. 
When  the  people  come  into  court  as  plaintiffs  in  a 
civil  action,  they  must  come  upon  their  own  rights  for 
the  relief  to  which  they  themselves  are  entitled.  It  is 
not  enough  for  the  people  to  show  that  wrong  has 
been  done  to  some  one.  The  wrong  must  appear  to 
be  done  to  the  people  in  order  to  support  an  action  by 
the  people  for  redress.'* 

It  has  also  been  held  that  the  neglect  or  refusal  of 
a  common  carrier  to  transport  or  deliver  freight  ac- 
cording to  the  law  governing  the  duties  of  such  carrier 
is  a  private  wrong  to  the  particular  shipper  or  con- 
signee concerned,  andredressible  by  suit  at  the  instance 
of  such  shipper  or  consignee,  and  that  it  is  not  such  a 
public  wrong  as  will  authorize  a  suit  by  and  on  the 
part  of  the  State.  (People  v.  Minor,  2  Lansing^  396.) 

Moraweiz  on  Private  Corporations^  at  section  496, 
says  :  ''The  duties  which  devolve  upon  railroad  com- 
panies by  reason  of  the  exercise  of  powers  conferred 
by  the  Government  for  public  purposes,  must  not  be 
confounded  with  their  obligations  as  common  carriers 
for  hire.  A  railroad  company  is  under  obligations  to  the 
public  to  operate  its  line  of  road,  because  the  road  wa& 
constructed  with  the  public  aid,  for  a  public  purpose. 
The  usual  duties  of  a  common  carrier  then  attaches  by 
virtue  of  the  employment  in  which  the  company  is  en- 
gaged. If  the  company  neglects  to  operate  the  road 
which  it  has  built,  this  is  an  injury  to  the  public  in 
general,  and  redress  can  be  obtained  only  through  the 
State,  by  a  writ  of  mandamus.  But  the  duties  of  a 
railroad  company  as  a  common  carrier  for  hire  may  be 
enforced  by  any  person  injured  through  the  usual  rem- 
edy, by  action  for  damages."      See  also  sections  486 
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and  487 ;  also  Ex  parte  Bobbins,  7  Dowling's  Beparts^ 
£66. 

The  case  of  the  People  ex  rel.  Ohlen  d.  the  re- 
spondent's corporation,  reported  in  22  Hun^  638,  was 
decided  by  the  general  term  of  this  department.  An 
alternative  writ  of  mandamus  had  been  issued  upon 
the  application  of  the  attorney  general  on  the  relation 
of  Ohlen,  to  require  the  defendant  to  receive  and  carry 
•crude  oil  for  the  relator  in  its  tank  cars  from  a  place 
•called  Carrolton  to  a  place  called  Weehawken  Dock 
on  the  defendant's  road,  and  the  usual  compensation 
for  such  transportation  was  tendered  to  the  defendant's 
company.  The  alternative  writ  was  quashed  at  special 
term,  and  on  appeal  it  was  held  that  the  railroad  com- 
pany wrongfully  refused  to  receive  and  transport  the 
oil  tendered  to  it,  but  that  the  remedy  of  the  party  ag- 
grieved was  by  an  action  at  law ;  that  such  remedy 
was  appropriate  and  adequate,  and  that  a  mandamus 
compelling  the  company  to  receive  and  transport  such 
oil  should  not  be  granted.  This  decision  establishes 
the  law  upon  the  question  considered  in  this  depart- 
ment, and  this  court  is  bound  by  it. 

If  a  mandamus  cannot  issue  upon  the  application 
of  the  attorney  general  on  the  relation  of  the  party  ag- 
grieved to  compel  the  respondent  to  carry  his  freight, 
how*  can  it  issue  on  the  application  of  the  attorney 
general  alone  %  From  my  examination  of  the  authori- 
ties bearing  upon  the  question,  I  ha^e  come  to  the  con- 
clusion that  the  neglect  or  refusal  of  a  railroad  corpo- 
ration to  receive  and  transport  freight  tendered  to  it 
by  citizens  of  the  State  is  a  private  wrong,  for  which 
the  citizen  is  entitled  to  recover  in  an  action  at  law  such 
damages  as  he  has  sustained ;  that  it  is  not  such  a 
public  wrong  as  will  authorize  the  issuing  of  a  writ  of 
mandamus.  The  writ  of  mandamus  is  a  high  preroga- 
tive writ,  which  will  only  issue  to  compel  the  perform- 
ance of  a  duty  that  is  clear  and  distinct.    It  will  not 
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issae  in  dabioas  or  doabtfal  cases.  It  will  only 
issue  when  there  is  no  adequate  or  complete  remedy 
at  law.  There  is  still  another  reason  why  the  writ  ask* 
ed  for  cannot  be  granted. 

The  order  to  show  cause  asks  that  the  respondent's 
corporation  be  required  to  forthwith  resume  the  dis- 
charge of  its  duties  as  a  common  carrier,  and  also* 
forthwith  to  resume  the  exercise  of  its  franchises  by 
promptly  receiving,  transporting,  and  delivering  all 
freight  and  other  property  as  may  be  offered  to  or 
hereafter  received  by  such  company,  &c. 

Section  28  of  the  general  railroad  act,  as  amended 
by  chapter  133  of  the  Laws  of  1880,  provides  that 
every  corporation  formed  under  this  act  shall  have 
power  ^^  to  regulate  the  time  and  manner  in  which  pas- 
sengers and  property  shall  be  transported. '' 

Under  this  statute  a  discretion  is  given  to  the  cor- 
poration to  regulate  the  time  and  manner  for  trans- 
porting the  property  that  shall  be  tendered  to  it. 
Doubtless  this  discretion  must  be  exercised  reasonably 
and  so  as  not  to  cause  damage  to  shippers  or  con* 
signees.  Tnis  discretion  seems  to  be  necessary.  Many 
kinds  of  property  are  presented  for  transportation. 
Some  have  to  be  transported  with  great  dispatch,  as 
in  the  case  of  live  stock,  fruits,  vegetables,  and  arti- 
cles of  a  perishable  nature.  Unperishable  freight  must 
of  necessity  give  way  to  perishable  articles.  Again, 
large  and  unusual  quantities  of  .freight  of  times  are 
presented  in  a  single  day  without  notice  to  the  cor* 
poration.  Reasonable  time  must  therefore  be  given 
to  enable  the  company  to  get  its  cars  to  the  place  of 
delivery  and  transport  the  same. 

The  writ  of  mandamus,  when  it  is  issued,  must 
clearly  and  distinctly  state  the  act  or  duties  which  are 
by  it  commanded  to  be  performed,  so  that  the  party 
to  whom  it  is  addressed  may  distinctly  understand 
what  he  is  to  do.     If  he  fails  or  neglects  to  perform. 
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an  attachment  will  issae  against  him,  to  the  end  that 
he  may  be  adjudged  in  contempt  of  the  process  of  the 
court.  It  is  not  in  the  power  of  the  court  to  look  in- 
to the  future  and  determine  the  kinds  or  (][uantities  of 
freight  that  will  be  hereafter  presented  for  transporta- 
tion, and  by  an  order  specify  how  and  in  what  manner 
the  same  shall  be  carried,  or  what  kinds  shall  take 
preference.    The  motion  to  quash  must  be  granted. 


GASSELL   AND   Ano.,    Respondents  v.  FISK   et 

AL.,  Appellants. 

SxiPBEMS    Court,  First  Department  ;  General 

Term,   March,   1882. 

§  604. 

Injunction  to  reitrain  tumtnart/  proeeedingi, — Should  not  be  granted  un- 
leee  necessity  for  and  right  to  it  are  very  dearly  established. 

Where  the  material  facts  alleged  in  the  affidavit  relied  upon  by  plain- 
tiff to  sustain  an  injunction  are  denied,  under  oath,  by  defendants, 
such  denial  generally  defeats  the  injunction.  [']    ' 

It  is  the  policy  of  the  law  to  compel  the  surrender  to  the  landlord  of 
demisea  premises  upon  failure  to  pay  the  rent  reserved. [']  Noth- 
ing  short  of  an  extreme  case  clearly  established,  will  justify  an  in- 
junction to  stay  summary  proceedings  against  the  tenant.*  [*] 

Appeal  from  order  of  special  term  denying  motion 
to  vacate  injunction. 

On  the  18th  of  September,  1881,  the  defendants 
leased  to  the  plaintiffs  two  floors  of  the  premises  num- 
ber 321  Front  street.  New  York  city.  The  plaintiffs 
claim  that  defendants  agreed  to  provide  them  with 


*  See  note  on  InjunctionB  in  Summary  Proceedings,  t  Cit.  Pro.  B. 
425. 
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«team  of  five-horse  power,  daring  the  continnance  of 
said  lease,  which  they  have  failed  to  do,  and  that  they, 
the  plaintiffs,  have  been  greatly  damaged  thereby. 
This  action  was  brought  to  recover  said  damages. 

After  the  commencement  of  this  action,  defendants 
b^gan  sxunmary  proceedings  against  plaintiffs  to  re- 
cover possession  of  said  premises  for  non-payment  of 
rent;  whereupon  plaintiffs  upon  affidavits  showing 
the  foregoing  facts,  and  also  alleging  that  defendants 
were  insolvent,  obtained  a  preliminary  injunction 
restraining  the  prosecution  of  such  summary  proceed- 
ings. 

The  defendants  moved  upon  affidavits  denying  the 
material  allegations  in  the  affidavits  on  which  the  in- 
junction was  granted  to  vacate  it.  This  motion  was 
denied  and  defendants  appealed. 

S.  B.  Chittenden^  Jr.  {Fiero^  Chittenden  &  FierOy 
attorneys,)  for  appellants : 

When  all  the  equities  of  the  complaint  are  posi- 
tively denied,  and  it  is  doubtful  whether  the  plaintiff 
will  ultimately  be  entitled  to  the  relief  demanded,  an 
injunction  must  be  dissolved.  Steinburg  v,  0'  Connor, 
ASiHow.  52;  Pinnegan  d.  Lee,  18  How.  158;  Blatch- 
ford  V.  New  York  &  New  Haven  R.  R.  Co.,  5  Ahb. 
Pr.  276 ;  Durant  v.  Einstein,  35  How.  223 ;  Knox  v. 

McDonald,  25  How.  268 When  the  only  ground  on 

which  the  injunction  can  be  sustained  is  denied  in 
the  answer,  it  must  be  dissolved.  Gould  t.  Jacobsohn, 
16  How.  158 

In  the  absence  of  any  fraud  or  surprise  shown,  or 
want  of  jurisdiction  of  the  magistrate  who  is- to  issue 
the  warrant,  the  injunction  should  not  have  been 
granted  originally.  Ward  v.  Kelsey,  14  Abb.  Pr.  106 ; 
Wordsworth  v.  Lyon,  5  How.  463 ;  Armstrong  v. 
€ummings,  2Q  Hun^  313  ;  Sherman  v.  Wright,  49  N. 
Y.  227 ;  Brown  v.  Metropolitan  Gas  Co.,  38  How.  133  ; 
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Knox  V.  McDonald,  26  Euiij  288.  A  tenant  is  not  en- 
titled to  an  injunction  restraining  a  justice  from  issu- 
ing a  wairant  of  removal.  The  court  will  never 
interfere  where  the  tenant  has  a  legal  defense,  unless 
he  has  been  prevented  from  making  it  by  fraud  or 
surprise.  Mclntire  v.  Hernandez,  7  Abb.  If.  8.  214  ^ 
Aaron  v.  Baum,  7  Hob.  840. 

FrafMin  Bieriy  for  respondents. 

Inoalls,  J. — ^A  careful  consideration  of  this  case 
has  induced  the  conclusion  that  the  injunction  grant- 
ed herein  cannot  be  sustained.  The  action  instituted 
by  the  plaintiffs  is  to  recover  damages  for  an  alleged 
violation,  by  the  defendants,  of  the  contract  by  which 
the  premises  were  demised  to  the  plaintiffs.  The 
complaint  contains  no  prayer  that  an  injunction  issue, 
nor  does  it  contain  any  allegations  appropriate  to 
such  a  remedy,  and  consequently  no  foundation  ia 
therein  laid  for  such  relief.  StuU  v.  Westfall,  25 
Hun^  1. 

The  plaintiffs  rely  upon  section  604  of  the  Code  of 
Civil  Procedure  to  sustain  the  injunction,  which  sec- 
tion provides  as  follows :  "When  it  appears  by  affi- 
davit that  the  defendant  during  the  pending  of  the 
action  is  doing  or  procuring,  or  suffering  to  be  done, 
or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act  in  violation  of  plaintiff's  right  re- 
specting the  subject  of  the  action,  and  tending  to 
render  the  judgment  ineffectual,  an  injunction  order 
may  be  granted  to  restrain  him  therefrom.''  The  act 
of  which  the  plaintiffs  complain  is  the  instituting,  by 
the  defendants,  of  summary  proceedings  to  dispossess 
the  plaintiffs  from  the  occupancy  of  said  premises  for 
non-payment  of  rent.  The  material  facts  which  are 
alleged  in  the  affidavits  relied  upon  by  the  plaintiffs, 
are  positively  denied  under  oath  by  the  defendants, 
particularly  the  allegation  in  regard  to  their  pecuni- 
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ary  inability  to  respond  in  damages  to  the  plaintiffs 
for  any  breach  of  said  agreement.     As  a  general  rule, 

such  positive  denial  under  oath,  defeats  an  iujunc- 
[*]    tion.    The  case  sh6nld  be  very  clear  to  justify  the 

restraint  by  injunction  of  summary  proceedings 
instituted  by  the  landlord  to  recover  the  possession  of 
premises  for  non-payment  of  rent  by  the  tenant.* 
Sherman  v.  Wright,  40  N.  T.  228 ;  Knox  tj.  McDonald, 
25  Hun^  268.     Armstrong  v.  Cummings,  20  Hun^  313. 

It  is  obviously  the  policy  of  the  law  to  compel 
[■]    the  surrender  to  the  landlord  of  demised  premises 

upon  failure  to  pay  the  rent  reserved.  And  noth- 
ing short  of  an  extreme  case,  clearly  established,  will 

justify  an  injunction  to  stay  such  summary  pro- 
[*]    ceedings  against  the  tenant.     We  have  examined 

the  cases  cited  in  support  of  the  injunction,  and 
fail  to  discover  in  them  authority,  when  applied  to 
the  facts  of  this  case,  which  will  justify  the  continu- 
ance of  the  injunction.  The  order  of  the  special  term 
must  be  reversed  with  costs,  and  the  injunction 
vacated. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred, 

**  In  Chadwick  «.  Spargur,  1  Civ»  Pro,  R.  423,  it  was  held  that  lo 
long  as  the  jastice  proceeds  withiD  his  jarisdiction  an  injanction  can- 
not issue. 

Vol.  n.— 7 
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Estate  of  JOHN  RIEGELMANN,   Deceased, 

Subbooate's  Court,  New  Tobk  County  ;  August, 

1882. 

§§  2650,  2672,  2717,  2718,  2719. 

Payment  of  legacy. —  When  surrogate  may  direct, — Surrogate  eann^ 
order,  pending  appeal  from  decree  admitting  leiU  to  probate. 

While  any  controversy  over  the  genuineness  and  validity  of  a  will  is 
pending  either  in  the  surrogate's  court  or  upon  an  appeal  from  a  de- 
cree made  therein,  the  surrogate  has  no  authority  to  direct  payment 
of  any  legacy  except  in  such  contingencies  as  are  expressly  provi- 
ded for  by  the  statute.  [*] 

The  surrogate  may  direct  an  advance  payment  of  or  on  account  of  a 
legacy  (1)  when  application  is  made  during  the  pendency  of  pro- 
ceedings for  probate  [3]  and  (2)  when  application  is  made  after  the 
grant  of  letters  testamentary  and  no  appeal  or  proceedings  for  revo- 
cation is  petiding.  [*]  The  Code  apparently  authorizes  the  surro- 
gate to  direct  such  advance  payment  when  application  is  made 
after  probate  of  will  and  pending  proceedings  for  revocation,  [*,*] 
but  it  does  not  authorize  him  to  do  so  where  application  is  made 
after  a  decree  admitting  will  to  probate  and  before  the  determina- 
tion of  an  appeal  therefrom.  ['/] 

Petition  for  advance  payment  of  legacy  pending 
an  appeal  from  order  admitting  will  to  probate. 

The  facts  are  stated  in  the  opinion. 

Board/man  &  Boardman^  for  petitioner. 

Evarts^  Sovlhmayd  &  Ohoate^  and  Frederick  -B. 
Sherman^  for  respondents. 

Rollins,  S.— This  decedent  died  in  May,  1880, 
leaving  a  widow  and  several  children.  In  the  same 
month  an  instrument  purporting  to  be  his  will  was 
propounded  in  this  court.    Three  of  his  surviving 
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children  filed  objections  thereto,  and  in  December, 
1881,  the  issues  thus  raised  were  decided  by  my  pre- 
decessor in  favor  of  the  proponents.  An  appeal  was 
taken,  and  proceedings  thereon  were  pending  in  the 
supreme  court  when  this  x>etition  was  filed,  and  when, 
after  argument,  it  was  submitted  for  my  detenuina- 
tion.  The  decree  by  which  the  will  was  admitted  to 
probate  has  been  since  reversed. 

During  the  pendency  of  the  contest  in  this  court 
an  application  similar  to  that  which  is  now  presented 
was  made  in  behalf  of  the  decedent's  widow,  who  is 
one  of  the  principal  legatees.  She  asked  for  an  ad- 
vance of  some  portion  of  the  estate,  not  exceeding  in 
value  the  amount  to  which  she  would  be  entitled  if 
the  decedent  should  be  finally  ascertained  to  have 
died  intestate.  The  18th  chapter  of  the  present  Code 
of  Civil  Procedure  had  not  then  gone  into  effect.  The 
application  was  based  upon  a  provision  of  the  revised 
statutes  to  which  I  shall  more  particularly  refer  here- 
after. The  surrogate  dismissed  the  petition  upon 
two  grounds : 

First.  Because  it  could  not  appear  until  the  ad- 
mission of  the  will  to  probate  that  the  decedent's 
widow  was  entitled  to  a  legacy^  while,  on  the  other 
hand,  it  could  not  appear  that  she  was  entitled  to  a 
distributive  share  of  the  estate  until  the  alleged  will 
had  been  rejected  and  the  decedent  had  been  adjudged 
intestate. 

Secondly.  Because  the  estate  was  at  the  time  in 
charge  of  a  temporary  administrator  or  collector,  as 
such  an  officer  was  then  styled,  to  whom  the  surro- 
gate could  give  no  such  authority  as  the  petitioner 
invoked  (Riegelmann  v.  Riegelmann,  4  Hedf.  492). 

Neither  of  the  grounds  upon  which  this  motion 
was  formerly  denied  now  exists,  as  the  will  has  been 
admitted  to  probate  and  the  estate  is  in  the  hands  of 
this  petitioner  as  its  executrix.    But  the  respondents 
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in  this  proceeding  claim  that,  by  their  apx)eal  to  the 
general  term  from  the  decree  granting  probate,  the 
right  of  the  executor  to  discharge  legacies,  in  whole 
or  in  part,  as  well  as  the  authority  of  the  surrogate  to 
direct  him  so  to  do,  have  been  effectually  stayed. 
They  insist,  indeed,  that  as  the  controversy  ov^r  the 
probate  of  the  will  began  before  September  1,  1880, 
and  before  the  second  part  of  the  Code  of  Civil  Pro- 
cedure went  into  effect,  this  application  must  be  re- 
garded as  a  step  in  that  proceeding,  and  must  there- 
fore stand  or  fall  by  the  law  which  was  in  force  prior 
to  that  date.  If  this  view  be  correct,  the  power  of  the 
surrogate  to  grant  this  petition  has  been  undoubtedly 
suspended  by  the  appeal.  But  for  reasons  which  are 
fully  set  forth  in  the  case  of  Sexton's  estate  (reported 
in  the  Daily  Register  of  June  7,  1882),  I  am  convinced 
that  the  claim  which  is  the  basis  of  this  application 
must  be  tested  by  the  provisions  of  the  Code  of  Civil 
Procedure. 

In  order  to  interpret  those  provisions  aright,  it  is 
well  to  make  a  careful  examination  of  the  statutes  in 
force  when  they  were  adopted. 

Section  46  of  title  8,  chapter  6,  part  2  of  the  Re- 
vised Statutes  (3  Bank^  6th  ed.  p.  98),  is  as  follows  t 

"  After  the  expiration  of  one  year  from  the  grant- 
ing of  letters  testamentary  or  letters  of  administration, 

the  executors  or  administrators  shall pay  the 

legacies,  etc.    Such  payment  may  be  enforced  by  the 
surrogate. '* 

Sections  82  and  83  of  the  same  title  (3  BankB"  6th 
ed.  p.  106),  provide  that  "  any  person  entitled  to  a 
legacy,  or  to  a  distributive  share  of  the  estate  of  & 
deceased  person,  at  any  time  prenious  to  the  expira* 
tion  of  one  year  from  the  granting  of  letters  testament- 
ary or  of  administration  may  apply  to  the  surrogate, 
after  giving  reasonable  notice  to  the  executor  or 
adminstrator,  to  be  allowed  to  receive  such  portion  of 
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8ncli  legacy  or  share  as  may  be  necessary  for  his 
support,"  and  that  if  it  shall  appear  that  the  assets 
in  the  hands  of  the  executor  or  administrator  exceed 
by  one-tbird  th(d  amount  of  all  debts,  etc.,  then 
luiown,  such  sum  as  the  surrogate  shall  deem  neces- 
sary for  the  i)etitioner  s  support  may  be  advanced, 
upon  the  execution  of  satisfactory  bonds. 

I  can  find  no  intimation  in  any  decided  case  that 
an  advance  under  the  authority  of  these  provisions 
was  ever  sanctioned  during  the  pendency  of  proceed- 
ings for  probate  or  revocation  of  probate  or  of  proceed- 
ings on  appeal  from  a  decree  admitting  to  probate  or 
denying  revocation  thereof. .  The  entire  scheme  of  the 
revised  statutes  was  simple  and  consistent.  The  hold- 
-er  of  letters  was  allowed  one  year  within  which  to 
•collect  the  assets  and  discharge  the  debts.  He  was  ex- 
pressly forbidden,  by  a  statute  which  is  still  in  force, 
to  pay  any  legacies  during  that  time,  unless  the  will 
fio  directed  or  unless  the  surrogate  so  ordered  in  pur- 
4suance  of  the  authority  given  him  by  the  provisions 
above  quoted  (see  section  43,  title  3,  chapter  6,  part 
2,  of  Revised  Statutes,  3  BanTcs^  6th  edition,  p.  89). 
It  was  supposed  that,  after  a  year  had  elapsed,  his 
knowledge  of  the  condition  of  the  estate  would  inform 
him  what  could  prudently  and  justly  be  done  by  way 
of  discharging  the  specific  and  general  legacies.  And 
a  legatee  who  was  impatient  of  delay  might  straight- 
way apply  to  the  court  for  relief.  One  year  was 
allowed  also,  after  the  probate  of  a  will,  for  the  insti- 
tution of  proceedings  for  revocation,  and  after  that 
year  had  expired,  if  no  such  proceedings  had  been 
commenced  it  would  be  ordinarily  practicable  to 
make  a  complete  distribution  of  assets.  It  is  very 
clear  that  the  grant  of  authority  to  the  surrogate  to 
direct  partial  distribution  within  the  year  was  de- 
signed to  cover  only  the  claims  of  legatees  under 
uncontested  wills.      Now  there  was  nothing  in  the 
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scheme  of  the  Code  of  Civil  Prodedure,  as  it  was  origi- 
nally passed,  which  differed  in  any  considerable 
degree  from  this  system  of  the  revised  statutes.  In 
place  of  sections  82  and  83,  to  which  reference  has 
just  been  made,  there  were  introduced  in  the  Code 
sections  2717,  2718  and  2719.  They  provide  that  a 
person  entitled  to  a  legacy  or  distributive  share^  etc., 
may  apply  for  its  payment  at  any  time  after  the  expi- 
ration of  a  year  from  the  grant  of  letters ;  that  the 
surrogate  mtist  thereupon  make  such  a  decree  as  jus- 
tice requires,  but  that  he  must  dismiss  the  petition  if 
the  executor  or  administrator  makes  sworn  answer 
denying  the  validity  or  legality  of  the  claim,  or  if  it 
is  not  satisfactorily  proved  that  there  are  assets  appli 
cable  to  the  payment  of  the  claim  and  which  may  be 
so  applied  without  injuriously  aflfecting  the  rights  of 
others.  And  section  2719  declares  that,  although  a 
year  has  not  expired,  a  decree  for  payment  may  be 
made,  if  it  appears  that  there  is  property  iu  the  hands 
of  the  executor  or  administrator  applicable  to  bhe  pay- 
ment of  debts,  legacies  and  expenses,  and  exceeding 
by  at  least *one- third  the  amount  of  all  known  debts 
and  claims  against  the  estate,  of  all  lega<;ies  which  are 
entitled  to  priority  over  the  petitioner's  claim,  and  of 
all  legacies  and  distributive  shares  of  the  same  class, 
and  that  the  payment  of  the  legacy  or  share,  or  some 
part  thereof,  is  necessary  for  the  support  o*  education 
of  the  petitioner.* 

It  will  be  noticed  that  in  neither  of  these  sections 
is  there  any  intimation  that  during  the  contest  in  this 
or  in  an  appellate  court  over  the  validity  or  integrity 
of  a  will,  any  advance  can  lawfully  be  made  to  one 
claiming  as  legatee.  No  inference,  I  think,  can  be 
drawn  from  the  language  of  these  sections  that  in  this 
respect  any  departure  was  intended  from  the  doctrine 

*  See  Oilman  «.  Gihnan,  68  N.  T.  41. 
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and  practice  which  had  obtained  nnder  the  revised 
statutes. 

Now,  what  does  the  Code  declare  to  be  the  effect 
of  an  appeal  from  a  decree  admitting  a  will  to  pro- 
bate i  Section  2582  provides  that  such  an  appeal  does 
not  necessarily  stay  the  issuing  of  letters,  but  that 
when  letters  are  issued  under  such  circumstances 
they  "confer  upon  the  person  named  therein  all  the 
powers  and  authority,  and  subject  him  to  all  the 
duties  and  liabilities,  of  an  executor  in  an  ordinary 
case,  except  that  they  do  not  confer  power  to  sell 
real  property  by  virtue  of  a  provision  in  the  will,  or 
to  pay  or  satisfy  a  legacy,  until  after  the  final  deter- 
mination of  the  appeal." 

This  is  certainly  very  explicit.  If  an  executor  can 
ever,  under  such  circumstances,  make  advances  to 
legatees,  it  can  only  be  by  special  order  of  the  surro- 
gate. Now,  it  is  not  claimed  by  the  petitioner's  coun- 
sel th^t  there  is  any  eipress  statutory  authority  for 
issuing  such  an  order  as  he  desires. 

The  claim  that  such  power,  can  lawfully  be  exer- 
cised in  the  present  case  is  sblely  supported  by  an 
argument  from  the  analogy  of  other  cases  in  some 
respects  similar.  For  example:  it  is  provided  by 
section  26.)0  of  the  Code  that  where  a  will  has  been 
admitted  to  probate,  and  proceedings  are  afterwards 
commenced  for  revocation,  the  executor  "must  sus- 
pend until  the  entering  of  a  decree  all  proceedings, 
except  for  the  recovery  or  preservation  of  property, 
the  collection  and  payment  of  debts,  and  such  other 
acts  as  he  is  expressly  allowed  to  perform  by  an  order 
of  the  surrogate.'' 

This  section,  save  in  its  last  clause,  does  not  essen- 
tially differ  from  the  provision  for  which  it  has  been 
substituted  (sec.  33,  title  1,  chap.  6,  part  2,  Revised 
Statutes,  3  Banks'  6th  ed.,  61). 

How  far  that  last  clause  operates  to  increase  an 
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executor's  authority  pending  proceedings  for  revoca- 
tion will  be  presently  considered. 

In  the  case  of  La  Ban  v.  Vanderbilt  (3  Rec^.  414), 
during  the  pendency  in  this  court  of  proceedings 
for  revocation  of  a  decedent's  will,  a  legatee  who 
would  have  been  entitled  to  a  distributive  share  if  the 
deceased  had  died  intestate,  applied  for  the  payment 
of  her  legacy. 

This  application  was  made  before  the  Code  was 
enacted,  and  while  section  33,  supra^  was  in  force. 
The  surrogate  held  that  that  section,  suspending  as  it 
did  the  function  of  executors,  except  in  respect  to 
certain'  specified  acts,  operated  also  as  a  restric- 
[*]  tion  upon  the  surrogate,  and  forbade  his  directing 
executors  to  perform  any  acts  in  the  administra- 
tion of  the  estate  other  than  those  so  enumerated. 

Now  that  section  2660  has  been  substituted  for  the 
provision  which  Surrogate  Calvin  construed  in  the 
case  just  cited,  it  is  clear,  of  course,  that  such  orders 
as  the  surrogate  may  lawfully  issue,  even  though 
they  do  not  relate  to  the  recovery  or  preservation  of 
property  or  to  the  collection  or  payment  of  debts, 
will  now  i)ermit  an  executor  to  exercise  functions 
which  would  formerly  have  been  in  suspense,  while  a 
contest  was  pending  as  to  the  revocation  of  the  will. 

But  is  it  clear  that  this  section,  which  apparently 
enlarges  an  executor's  authority,  gives  of  itself  any  en- 
largement at  all  to  the  authority  of  the  surrogate?  It 
certainly  does  not  do  so  expressly,  and  it  seems  ques- 
tionable whether  it  does  so  by  necessary  implication. 

An  executor  of  a  will,  for  the  revocation  of  which 
proceedings  are  pending,  may  do,  says  the  statute, 
*'such  acts  as  he  is  expressly  allowed  to  perform  by 
an  order  of  the  surrogate."  It  will  scarcely  be  con- 
tended that  this  gives  to  the  surrogate  unlimited  dis- 
cretionary power  to  allow  the  performance  of  such  acts 
as  he  pleases ;  and  if  it  stops  short  of  this,  can  the 
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words  under  discussion  be  fairly  said  to  enlarge  in  any 
degree  the  jurisdiction  which  the  surrogate  would 
possess  if  they  were  not  upon  the  statute  book  ? 

In  his  annotated  edition  of  the  Code,  Mr.  Throop 
approvingly  comments  upon  the  decision  in  La  Bau  v. 
Yanderbilt  (supra)^  but  intimates  that  section  2660  was 
designed  to  permit  the  surrogate,  pending  a  contest 
for  revocation  of  probate,  to  allow  advances  to  one 
named  as  legatee  in  the  will.  Influenced  partly  by 
this  comment  of  one  of  the  Code  commissioners  upon 
the  purpose  of  section  2650,  I  have  in  a  recent 
(•]  case  directed  the  part  payment  of  a  legacy, 
though  not  without  doubt  as  to  my  jurisdiction 
to  make  such  an  order. 

Section  2660,  however,  is  distinctly  limited  in  its 
terms  to  cases  where  a  decree  has  been  entered  admit- 
ting a  will  to  probate,  and  where  no  appeal  has  been 
taken  therefrom,  but  a  proceeding  has  afterwards 
been  brought  for  revocation.  It  is  not  applicable  to  a 
case  like  the  present. 

There  is  another  provision  of  the  Code  to  which  the 
petitioner  calls  attention  as  tending  to  support  her 
claim. 

Section  2672  treats  of  the  general  powers  of  a  tem- 
porary administrator. 

In  1881  an  amendment  was  made  to  that  section  by 
adding  the  following  words :  ''The  surrogate  may  also 
direct  the  payment  of  a  legacy or  a  dis- 
tributive share, according  to  section  2719  of  this 

act,  as  though  he  (the  temporary  administrator)  were 
an  executor  or  administrator. 

It  is  claimed  that  if  this  provision  had  been  in  force 
when  the  probate  contest  was  pending,  it  would  have 
empowered  the  surrogate  to  grant  the  petitioner's 
former  application.  If  any  other  construction  can 
fairly  be  put  upon  those  words  than  one  which  would 
permit  an  estate  to  be  distributed  according  to  the  dis- 


106  CIVIL    PKOGEDURE    KEPORTS. 


Estate  of  John  Riegelmann. 


position  of  a  disputed  will  at  the  very  threshold  of  the^ 
controversy  over  its  probate,  surely  that  construction 
ought  not  to  be  adopted. 

For  if  the  petitioner's  view  of  the  proper  interpre- 
tation of  this  provision  is  correct,  a  person  may  claim 
an  advance  as  legatee,  though  he  may  have  no  status 
as  next  of  kin  in  the  event  of  the  will's  rejection ; 
though  he  is  required  upon  presenting  his  application 
to  cite  no  person  except  the  temporary  administrator ; 
though  there  may  be  abundant  grounds  for  refusing^ 
probate  to  the  instrument  under  which  he  claims,  and 
though  for  aught  that  appears  a  genuine  will  may  be 
in  existence  in  whose  disposition  he  has  no  interest 
whatever.  By  way  of  avoiding  an  interpretation  which 
might  lead  to  such  unjust  results,  it  is  suggested  by 
the  respondent  that  the  provision  under  discussion 
was  never  intended  to  apply  to  cases  in  which  a  con- 
troversy might  be  pending  over  a  will.  It  is  true  that 
the  pendency  of  such  a  contest  is  not  the  only  occasion 
for  issuing  letters  to  a  temporary  administrator.  It  is 
declared  by  section  2668  that  such  an  officer  may  in 
the  surrogate's  discretion  be  appointed  ''where /or 
any  cause  delay  necessarily  occurs  in  the  granting  of 
letters  testamentary  or  letters  of  administration." 

Bat  it  is  a  matter  of  notoriety  that  one  of  the  most 
frequent  occasions  for  such  an  appointment  is  the  de- 
lay occasioned  by  a  contention  over  the  probate  of  a 
will ;  and  it  cannot  perhaps  be  fairly  inferred,  in  the 
absence  of  fitting  words  of  limitation,  that  the  legis- 
lature intended  to  exclude  that  class  of  cases  from  the 
operation  of  section  2672. 

Now  it  is  urged  by  the  petitioner  that  if  an  advance 
is  under  any  circumstances  to  be  allowed  to  one  who 
claims  as  a  legatee,  there  is  much  greater  propriety  in 
granting  an  application  where  the  instrument  offered 
as  the  will  has  been  admitted  to  probate,  even  though 
the  contestant  may  have  perfected  an  appeal,  than 
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where  the  controversy  over  such  instrument  is  still 
pending  before  the  surrogate.  This  may  be  promptly 
conceded.  But  such  concession  leaves  the  question 
here  presented  still  unanswered,  for  section  2672  equal- 
ly with  section  2650  is  inapplicable  to  the  present  case. 
I  am  persuaded  that  while  any  controversy  over  the 
genuineness  and  validity  of  a  will  is  pending  in  this 
court  or  upon  an  appeal  herefrom,  the  surrogate  has 
no  authority  to  direct  the  payment  of  any  legacy  ex- 
cept in  such  contingencies  as  are  expressly  provided 
for  by  the  statute.  And  in  interpreting  those  statutes- 
it  is  quite  immaterial  whether  they  have  or  have  not 
failed  to  make  provision  for  cases  more  deserving  favor- 
able consideration  than  those  to  which  they  expressly 
relate. 

There  seem  to  be  four  classes  of  cases  in  which 
this  court  might  be  invoked  to  direct  an  advance  of  a 
legacy. 

1.  When  application  is  made  during  the  pen- 
[*]    dency  of  proceedings  for  probate.    For  such  a  case 

provision  seems  to  be  made  in  section  2672. 

2.  When  application  is  made  after  the  grant  of 
[*]    letters  testamentary,  and  when  no  appeal  is  pend- 
ing and  no  proceeding  for  revocation.    There  sec- 
tions 2717,  2718  and  2719  are  manifestly  applicable. 

3.  When  application  is  made  after  probate,  and 
[•]    when  proceedings   are   pending   for   revocation* 

Section  2650  was  apparently  designed  for  such  a 
contingency. 

4.  When  application  is  made  after  a  decree  admit- 
ting to  probate  and  an  appeal  from  such  decree  re- 
mains undetermined. 

Within  this  last  class  falls  the  case  at  bar,  and 
[•]    there  seems  to  be  no  provision  of   law    which 
authorizes  the  granting  of  such  an  application. 
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In  the  matter  of  DAVID  LEVY. 

If.  Y.  CouBT  OF  Common  Pleas,  General  Term  ; 

February,  1882. 

§  3278. 

■BiouTityfor  eotU, — Denial  of  motion /(n'^  doe$  not  affect  attorney^i  liahU' 
itff. — Mode  of  enforcing  attomey^e  liability  for  coete. 

Where  a  motion  to  compel  a  non-resident  plaiotiff  to  file  security  for 
costs  was  denied  on  the  ground  of  laches  in  making  the  motion, 
Held^  that  the  liability  of  his  attorney  for  costs  was  not  thereby 
terminated. 

If  an  attorney  commences  an  action  where  under  section  8268  the  de- 
fendant might  require  security  for  costs,  such  attorney  becomes 
liable  for  imch  costs  to  the  extent  of  $100  until  security  is  filed. 
Laches  on  the  part  of  the  defendants  to  procure  the  filing  of  such 
security  cannot  release  the  attorney  from  such  liability.  ['] 

The  only  way  in  which  the  liability  of  an  attorney  for  costs,  under 
section  8278  of  the  Code,  can  be  properly  adjudicated  upon  is  on  a 
motion  for  an  order  requiring  the  attorney  to  pay  the  costs.  [>] 

Appeal  from  order  requiring  appellant,  as  attor- 
ney for  non-resident  plaintiff,  to  pay  $100  on  account 
of  costs  of  action  awarded  against  his  client. 

The  facts  are  stated  in  the  opinion. 

David  Leay^  appellant,  in  person. 

James  Armstrcmg^  for  respondent. 

Van  Brunt,  P.  J. — In  September,  1877,  the  ap- 
pellant, as  attorney  for  one  N.  Alexander,  a  resident  of 
the  state  of  Georgia,  commenced  an  action  against 
Joseph  Myers  and  Solomon  Marcus,  for  damages  for 
the  conversion  of  the  plaintiff  s  property.  In  August, 
1878,  a  motion  was  made  to  compel  the  plaintiff  to  file 
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secnrity  for  costs.  This  motion  was  denied  by  the 
special  term  upon  the  ground  of  laches,  and  an  order 
was  dnly  entered  upon  such  decision  of  the  court. 

An  order  was  subsequently  made  at  a  trial  term  of 
the  court  dismissing  the  complaint  in  the  action,  with 
costs,  and  a  judgment  was  subsequently  docketed 
therein  dismissing  said  complaint,  and  for  the  recovery 
of  the  sum  of  $122.86  the  costs  and  disbursements 
therein.  An  execution  was  issued  upon  said  judg- 
ment against  the  property  of  the  plaintiff,  and  being^ 
returned  unsatisfied,  a  motion  was  made  for  an  order 
requiring  the  appellant  as  attorney  for  the  plaintiff  to 
pay  the  sum  of  $100  on  account  of  said  costs,  which 
motion  was  granted,  and  from  the  order  thereupon  en- 
tered this  appeal  is  taken. 

The  appellant  raises  the  question  that  the  order 
made  is  erroneous  and  not  authorized  by  any  law,  be- 
cause the  only  liability  against  the  plaintiff's  attorney 
existed  against  him  in  the  action  brought  by  plaintiff's 
attorney,  such  costs  can  only  be  enforced  by  execu- 
tion in  such  action  against  the  property  of  the  plain- 
tiff's attorney,  and  the  order  made  is  an  order  which 
if  disobeyed  would  be  punishable  as  for  contempt,  and 
imprisonment  would  follow.  In  support  of  this  point 
is  cited  the  case  of  Boyce  v.  Bates,  8  ITow.  Pr.  496. 
The  order  in  question  is  precisely  in  the  form  pointed 
out  in  that  case  and  sustained  by  the  authorities  there- 
in mentioned;  that  case  simply  decided  that  as  a  means- 
of  enforcing  such  an  order  an  attachment  against  the 
person  should  not  be  resorted  to,  but  rather  an  execu- 
tion against  the  property. 

In  all  the  cases  that  I  have  been  able  to  find  th& 

making  of  an  order  upon  a  motion  of  this  description 

seems  to  have  been  the  practice  pursued,   and  I 

[*]    know  of  no  other  way  in  which  the  liability  of  an 

attorney  for  costs  could  be  properly  adjudicated 

upon. 
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The  next  point  raised  by  the  appellant  is  that  Mr. 
Justice  Daly  having  refused  to  compel  the  plaintiff  to 
file  security  for  costs,  that  therefore  the  liability  of 
the  attorney  was  terminated,  because  that  was  an  ad- 
judication that  under  section  3268  of  the  Code  the  de- 
fendants were  not  entitled  to  require  security  for  costs. 

It  is  to  be  remarked  in  considering  this  proposition, 
that  the  section  making  the  attorney  liable  for  costs  in 
the  cases  mentioned  under  section  8268,  expressly 
provides  when  that  liability  shall  terminate,  which  is 
when  security  is  given.  The  section  reads  that  the  at- 
torney shall  be  liable  for  costs  until  security  be  given, 
and  then  proceeds  that  if  the  attorney  does  not  desire 
to  run  the  risk  of  such  a  liability  before  commencing 
an  action,  he  may  file  security.  The  language  of  the  sec- 
tion seems  to  be  reasonably  explicit,  and  the  necessary 
interpretation  is  that  if  an  attorney  commences  an  ac- 
tion, where  under  §  3268  the  defendant  might  require 

security  for  costs,  such  attorney  becomes  liable  for 
[■]    such  costs  to  the  extent  of  $100  until  security  is 

filed  ;  but  any  laches  upon  the  part  of  the  defen- 
dants to  procure  the  tiling  of  such  security  cannot 
release  the  attorney  from  such  liability. 

The  objection  that  the  papers  are  not  entitled  in 
the  action  does  not  seem  to  be  well  taken,  for  the 
reason  that  they  contain  a  distinct  reference  to  the 
action  in  respect  to  which  the  proceeding  is  taken,  and 
it  does  not  appear  from  the  record  that  any  objection 
of  a  like  character  was  taken  at  the  time  of  the  argu- 
ment of  the  motion  in  the  court  below. 

We  are  of  the  opinion,  therefore,  that  the  order  ap- 
pealed from  must  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

J.  P.  Daly,  J.,  concurred. 
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DECKER,  Respondent,  v.  KITCHEN,  Appellant. 

SUPBEME  COUET,  PoUBTH  DEPARTMENT;  GeNEBAL 

Tebm,  Deoehbeb,  1881. 
§  1946. 

jictian  agaiiut  joint  debton. — When  judgment  agaimt  one  joint  debter 
doee  not  extinguish  cause  of  action  against  the  c€her. 

When  in  an  action  against  a  firm,  one  partner  only  was  served  and 
judgment  was  entered  against  him  alone,  Held^  that  it  was  irregu- 
lar but  not  void,  and  that  if  he  against  whom  the  judgment  was 
entered  did  not  seasonably  move  to  set  it  aside  he  waived  the  irreg- 
ularity. [']  Also  held  that,  in  a  proceeding,  under  section  876  of 
the  Code  of  Procedure,  to  charge  another  partner  with  the  judg- 
ment, the  irregularity  did  not  affect  his  rights  in  any  respect. 

If  a  member  of  a  firm  is  a  non-resident  of  the  State,  and  neither  he,  nor 
the  firm  has  any  property  in  the  State,  a  judgment  against  his  part- 
ner for  a  firm  debt  does  not  extinguish  the  original  cause  of  action 
against  him  or  prevent  his  being  sued  therefor.  If  he  was  im- 
pleaded in  the  action  against  his  partner  but  was  not  served  in  it, 
and  judgment  was  not  entered  against  him,  he  maybe  treated  as  if 
he  had  not  been  named  in  the  original  action.  ['] 

Appeal  from  an  order  of  Monroe  county  special 
term  denying  motion,  made  by  defendant,  to  set  aside 
Judgment  entered  against  Mm  on  a  verdict. 

The  facts  are  stated  in  the  opinion. 

Theodore  BacoUy  for  appellant. 

Jonah  D.  Decker^  respondent,  in  person. 

Smith,  J. — In  February,  1877,  the  plaintiflf  brought 
suit  against  the  defendant  and  one  Dorn  to  recover  a 
debt  which  he  alleged  they  owed  him  as  copartners. 
The  summons  was  served  on  Dorn,  only.  Dorn  did 
not  appear,  and  judgment  was  entered  against  him 
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alone.  He  was  described  in  the  judgment  as  im* 
pleaded  with  Kitchen.  In  February,  1878,  a  sum- 
mons was  served  on  Kitchen,  to  show  cause  why  he 
should  not  be  bound  by  the  judgment  against  Dom. 
The  summons  was  in  the  form  prescribed  in  section 
375*. of  the  Code  of  Procedure,  and  was  accompanied 
by  an  affidavit  which  was  drawn  in  conformity  to  the 
provisions  of  section  378.  f  Kitchen  appeared  and 
served  an  answer,  which,  as  finally  amended,  set  up 
his  discharge  in  bankruptcy.  The  issue  thus  joined 
was  tried  at  the  circuit,  and  a  verdict  was  rendered 
against  Kitchen  for  the  amount  of  the  indebtedness 
of  the  firm,  less  the  sum  of  $333.33  proved  by  Kitchen 
to  have  been  paid  by  him  on  such  indebtedness. 
Judgment  in  the  usual  form  was  entered  on  the  ver- 
dict against  Kitchen. 

That  judgment,  Kitchen  moved  to  vacate,  on  the 
ground,  substantially,  that  the  judgment  against  Dom 
separately,  did  not  furnish  support  to  the  proceeding 
instituted  against  him  (Kitchen,)  and  also  that  the 
only  judgment  that  can  be  entered  in  the  proceedings 
against  him  is  that  he  be  bound  by  the  first  judgment. 
The  motion  was  denied  at  special  term,  and  from  the 
order  then  made,  this  appeal  is  taken. 

The  learned  judge  who  presided  at  the  special  term 
delivered  an  opinion  which  indicates  the  reasons  that 
controlled  his  decision.  They  are,  in  brief,  that  the 
judgment  against  Dom  alone  was  not  authorized  by 
the  complaint  in  that  action,  which  counted  on  a  joint 
liability  of  both  defendants ;  but  that  the  judgment 
was  irregular  merely,  and  not  void,  and  it  might  have 
been  amended  if  EUtchen  had  objected  to  it,  when  he 
was  sued  upon  it ;   that  the  irregularity  does  not 

*  Section  1987  of  the  Oode  of  Oiyil  Procedure  it  a  tabetitute  for 
this  tection  of  the  old  Oode. 

t  See  §  198S  of  the  Code  of  OiTil  Procedure. 
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affect  Kitchen^  s  rights  in  any  respect,  and  that  he  is 
too  late  in  objecting  to  it  for  the  first  time,  after  ver- 
dict. And  that  as  to  the  form  of  the  judgment  against 
Kitchen,  a  proper  construction  of  section  380*  leads  to 
the  conclusion  that  a  judgment  in  such  form  as  would 
have  been  entered  had  the  action  been  brought 
against  him  alone,  was  proper. 

We  are  prepared  to  concnr  in  the  conclusion  of  the 
special  term,  and  we  think  another  view  may  be 
taken  of  the  case,  leading  to  the  same  result. 

It  appears  by  the  papers  used  on  the  motion  that 
at  the  time  when  the  suit  was  begun  against  Dom 
Kitchen  was  a  resident  of  the  State  of  New  Jersey, 
and  there  is  no  evidence  that  at  that  time,  either  he 
or  the  firm  had  any  property  within  this  State.  He 
conld  not  have  been  served  with  the  summons  per- 
sonally or  by  publication.  Under  subdivision  four 
of  section  136t  of  the  Code,  as  amended  in  1866,  the 
plaintiff  might  have  sued  Dom  alone,  without  joining 
his  non-resident  partner.  If  he  had  done  so,  he  would 
have  been  entitled  to  precisely  the  same  judgment 
against  Dom  that  he  actually  recovered. 

The  judgment  being  against  Dom  alone,  when 
[*]    both  were  sued,  was  irregular  for  that  reason,  but 
not  void.    Dom  might  have  procured  it  to  be  set 
aside  for  snch  irregnlarity,  if  he  had  moved  seasonably, 
bnt  not  having  done  so,  he  waived  the  irregularity,  and 
the  judgment  is  valid  against  him  and  is  of  the  same 
effect  as  if  Kitchen  had  not  been  named  as  defendant, 
and  Dom,  in  that  case,  had  not  pleaded  the  omis- 
sion. 
[■]         We  may  therefore  treat  Elitchen  as  if  he  had 
not  been  named  in  the  original  action.     It  appears 
that  the  judgment  recovered  in  that  action  against 

♦  See  New  Code,  sectioD  IWl. 

t  Section  1946  of  the  Code  of  Civil  Procedure. 
Vol.  n  —8 
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Dorn  has  not  been  satisfied.  We  have  all  the  condi- 
tions, then,  which  would  have  entitled  the  plaintiff  to 
maintain  an  action  against  Kitchen  under  the  fourth 
subdivision  of  section  136,  on  proving  his  joint  liability. 
The  same  end  that  would  have  been  reached  by  an 
action  in  that  form,  has  been  attained  by  the  action 
that  was  brought.  In  this  view  of  the  case,  the  sum- 
mons by  \<rhich  Kitchen  was  brought  into  court,  to 
have  been  regular  should  have  been  in  the  form  of  a 
summons  for  the  commencement  of  an  ordinary  action ; 
but  the  irregularity  in  the  form  of  the  summons  has 
been  waived  by  the  defendant.  Kitchen,  at  several 
successive  steps  taken  by  him  in  the  course  of  his  de- 
fence. After  he  appeared,  the  action  proceeded  in  all 
respects,  as  if  he  had  been  brought  in  by  the  service 
of  a  summons  in  the  ordinary  form,  and  he  fully 
acquiesced  in  that  course,  until  nearly  five  months 
after  the  verdict  was  rendered  against  him.  The  real 
questions  in  the  case  relate  onl  y  to  the  form  of  proce- 
dure, and  do  not  touch  the  subject  of  jurisdiction. 
In  the  view  we  have  taken  of  the  case,  the  court,  by 
virtue  of  its  general  jurisdiction,  has  control  of  the 
subject  matter,  in  each  action,  and  authority  to  render 
in  each,  the  judgment  that  was  rendered.  The  case  of 
Risley  v.  Phoenix  Bank  of  New  York  (83  N.  Y.  318), 
cited  by  the  counsel  for  the  appellant,  does  not  apply. 
The  appellant's  counsel  cites  Robertson  v.  Smith 
(18  Johns.  459),  and  other  like  cases,  which  hold  that 
a  judgment  against  one  of  several  joint  contractors,  in  a 
separate  action  against  him  on  such  contract,  extin- 
guishes the  original  cause  of  action  against  all.  Those 
cases  do  not  aid  him.  All  of  them,  except  Waggoner 
V.  Walrath  (24  JSuriy  443),  were  decided  before  the 
fourth  subdivision  of  §  136  was  enacted,  and  that  case 
was  not  one  of  partnership,  to  which  alone  that  sub- 
division relates.  Besides,  in  that  case,  both  joint  con- 
tractors were  named  as  defendants  and  served  with 
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suramoiiB,  and  the  plaintiflf  elected  to  take  judgment 
against  one  only. 

The  order  appealed  from  should  be  affirmed,  with 
^en  dollars  costs  and  disbursements. 

MuLLiN,  P.  J.,  and  Hakddt,  J.,  concurred. 


HURLBURT,    Respondent,  v.   DURANT,  Appel- 
lant. 

Court  of  Appeals,  IPebruary,  1882. 

§§  2614,  2717,  2718,  2819. 

Proceedings  in  iurrogate^s  court  to  compel  executor  to  pay  legacy. -^Petition 

should  be  dismissed  if  verified  answer  shows  petitioner's  daim  to  be 

doubtful, — Duties  of  executor  and  testamentary  trustee  separable^ 

Where  a  petition  for  a  decree  that  an  executor  pay  the  balance  of  a 
legacy  retained  by  him  for  commissions,  was  presented  to  the  sur- 
rogate's court  by  one  claiming  to  be  entitled  to  the  legacy  as  as- 
signee of  a  legatee,  and  the  executor  filed  a  written  answer,  duly 
verified,  setting  forth  facts  tending  to  show  that  he  had  held  the 
lepracy  as  testamentary  trustee  and  not  as  executor,  and  that  the 
legacy,  less  his  commissions,  had  been  received  by  petitioner's  as- 
signor in  fall  payment,  Held,  that  it  was  doubtful  whether  the  peti- 
tioner's claim  was  valid  and  legal,  and  therefore  the  petition  should 
liave  been  dismissed.  ['] 

Where  a  person  is  both  executor  and  testamentary  trustee,  his  duties 
are  separable,  and  that  separation  may  be  determined  without  the 
interposition  of  a  judicial  proceeding.  [^] 

In  general,  payment  made  with  knowledge  of  all  the  circumstances  in 
discharge  of  a  claim  which  might  have  been  successfully  resisted, 
cannot  be  recovered  back.  ['] 

Appeal  from  judgment  of  general  term  of  supreme 
court,  first  department,  affirming  decree  of  surrogate 
of   New  York  county  directing  payment  to  respon- 
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dent  of  certain  sums  demanded  as  balances  of  legacies 
assigned  to  Um  by  the  legatees. 

The  facts  are  stated  in  the  opinion. 

Carlisle  Norwood^  Jr.y  {Norwood  &  CoggeshaU^  at- 
torneys,)  for  appellant : 

Trustees  are  entitled  to  full  commissions  on  a 
legacy  to  them  in  trust,  in  addition  to  their  commis- 
sions as  executors,  and  that  in  cases  where  trustees 
and  executors  are  the  same.  Estate  of  Ward,  4  Red/. 
34  ;  Estate  of  Carman,  3  Redf.  46. 

Where  a  bequest  is  of  the  interest  of  a  particular 
fund,  of  a  demonstrative  capital  set  apart  and  invested 
for  the  purpose  of  the  trust,  and  where  it  is  a  gift  of 
income,  the  executors*  commissions  are  to  be  charged 
upon  the  annual  interest  and  not  on  the  general  estate^ 
Westerlield  v.  Westerfield,  1  Bradf,  198 ;  Booth  v. 
Amerman,  4  Id.  129 ;  Lansing  ».  Lansing,  46  Barh. 
142.* 

Amasa  A.  Redfield  {Redfield  &  Hill^  attorneys)^ 
for  respondents : 

At  common  law  the  trustee  is  not  entitled  to  any 
compensation  whatever ;  the  only  present  ground  of 
right  to  compensation  is  the  statute.  Collier  v,  Mann, 
41  N.  T.  143 ;  Downing  t>.  Marshall,  1  Abb.  CL  App. 
Dec.  524. t  And  the  statute  declares  that  commissions 
can  only  be  allowed  "&y  the  surrogate^^^  and  thea 
only  ''  on  the  settlement  of  the  account^ ^  3  R.  S.  93, 
§68. 

Danforth,  J. — ^The  proceeding  before  the  surrogate 
was  instituted  under  sections  2717,  2718,  of  the  Code 
of  Civil  Procedure  by  the  petitioner,  who  describes 

«  Also  reported  1  Abb.  N.  8.  280  ;  81  Bow.  55. 
t  Also  reported  Id  37  M  T.  880. 
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himself  as  the  assignee  of  certain  claims  and  legacies, 
or  balances  of  certain  legacies,  under  the  will  of  Clark 
Durant,  deceased.  He  demanded  judgment  that 
dharles  W.  Durant,  as  its  sole  executor,  pay  the  same, 
with  interest.  The  legatees  under  whom  the  petitioner 
•claims  are  named,  and  the  several  interests  claimed  for 
them  set  out  by  the  testator  in  the  thirtieth  clause  of 
his  will,  in  these  words :  "I  give,  devise  and  bequeath 
to  my  said  executors,  their  heirs  and  assigns,  in  trust, 
two  hundred  and  seventy-five  thousand  dollars  of  the 
moneys  belonging  to  me  and  now  invested  on  bond 
and  mortgage  on  real  estate  in  the  city,  county  and 
State  of  New  York,  to  have  and  to  hold  the  same  as 
now  invested  during  the  continuance  of  this  trust ;  and 
whenever  any  of  the  principal  sums  composing  this 
trust  shall  be  paid,  to  re-invest  the  said  principal  sums 
in  first  mortgage  railroad  bonds  that  are  regularly  call- 
ed at  the  regular  board  of  stock-brokers,  in  the  city  of 
New  York ;  and  during  the  continuance  of  this  trust, 
and  each  and  every  year  thereof,  to  pay  annually  seven 
per  cent,  interest  upon  fifteen  thousand  dollars  to 
Oliver  Blush,  and  upon  fifteen  thousand  dollars  to  my 
nephew,  William  D.  Blush  ;  and  upon  fifteen  thousand 
dollars  to  Julia,  wife  of  J.  S.  Hurlburt,  of  Springfield, 
Massachusetts ;  and  upon  fifteen  thousand  dollars  to 
Martha  N.  Sampson,  daughter  of  my  deceased  niece, 
Julia  Sampson  ;  and  upon  fifteen  thousand  dollars  to 
Mary  H.  Sampson,  daughter  of  my  deceased  niece, 
Julia  Sampson  ;  said  payment  of  interest  to  commence 
in  the  month  of  January  next  ensuing  after  my  de- 
cease ;  and  at  the  expiration  of  five  years  from  my 
decease  to  pay  over  the  principal  sums,  upon  which  the 
interest  hereinbefore  has  been  directed  to  be  paid,  to 
the  respective  parties  to  whom  said  interest  money  is 
directed  to  be  paid."  Two  executors  were  named,  but 
only  one  qualified. 

The  testator  left  no  money  invested  on  bond  and 
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mortgage  in  the  city  of  New  York,  but,  with  the  assent 
of  the  residuary  legatees,  the  executor  separated  from 
the  general  estate  sufficient  assets  to  provide  for  the 
legacies  above  referred  to,  and  transferred  the  same  to 
a  separate  account  kept  by  him  as  trustee,  and  not  as 
executor,  and  he  has  at  all  times  kept  this  fund  sepa* 
rate  from  the  rest  of  the  estate.  He  has  regularly 
paid  the  interest  upon  the  legacies,  and  on  the  Ist  of 
March,  1878,  he  paid  the  principal  of  each  legacy,  first 
deducting  therefrom  one  per  cent,  of  the  principal  and 
interest,  being  a  deduction  of  $202.45,  from  each  of  the 
$15,000  legacies,  and  $67.48,  from  each  of  the  $5,000 
legacies,  or  a  total  of  $944.76,  being  one-half  of  one 
per  cent,  for  receiving,  and  one-half  of  one  per  cent, 
for  paying  out  principal  and  interest.  The  retention 
of  these  sums  was  objected  to  by  the  legatees,  but  in- 
sisted upon  by* the  trustee,  and  he  refused  to  pay  any 
part  of  the  legacies  until  his  right  to  retain  for  such 
commissions  could  be  determined.  This  was  dont^ 
under  advice  of  counsel ;  and  after  some  hesitation, 
the  legatees  withdrew  all  objection  to  such  retention, 
received  their  legacies  less  the  commissions  referred 
to,  and  severally  executed  receipts  as  in  full  for  the 
legacies  to  which  they  were  entitled. 

These  matters  are  set  up  by  the  defendant  in  his 
answer  to  the  petition,  and  he  also  denies  ''the  valid- 
ity or  legality  of  the  petitioner's  claim."  This  answer 
was  duly  verified  and  filed,  but  notwithstanding  it,, 
the  surrogate  made  the  decree  asked  for  by  the 
petitioner,  and  charged  the  defendant  with  the  costs 
and  expenses  of  the  proceeding.  In  this  we  think  he 
erred.  Under  section  3718  {supra\  it  is  made  the 
duty  of  the  surrogate  to  dismiss  such  petition  as  the  one 
in  question  '*  when  the  executor  files  a  written  answer 
duly  verified,  setting  forth  facts  which  show  that 
it  is  doubtful  whether  the  petitioner's  claim  is  valid 
and  legal,  and  denying  its  validity  or  legality  abso- 
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lutely  or  upon  information  and  belief."  The  form  of  the 
answer  in  this  case,  its  verification  and  the  denial  are 
clearly  in  compliance  with  this  prdvision.  Do  the 
afSrmative  facts  stated  make  the  petitioner's  claim  of 
doubtful  validity  ? 

First,  the  defendant  was  entitled  at  some  time  and 
from  some  source  to  his  commissions,  upon  paying  to 
the  various  'legatees  the  sums  provided  for  them. 
The  point  now  in  controversy  is,  was  there  a  bona  fide 
claim  on  his  part  that  they  should  be  paid  from  the 
legacies,  or  was  it  so  entirely  clear  that  they  should 
come  out  of  the  general  estate  as  to  make  his  claim  a 
mere  pretense  ?  In  the  first  place,  the  will  contaitis 
no  express  direction  that  the  legatees  should  receive 
their  shares  f lee  from  any  charge  or  diminution  ;  in 
the  next,  it  is  manifest  the  testator  intended  to  create 
a  trust  for  the  benefit  of  the  persons  named  in  the 
clause  above  quoted.  He  did  not  leave  the  legacies  to 
be  paid  by  the  executor  in  the  course  of  administra- 
tion and  out  of  the  general  assets,  but  also  appointed 
him  trustee  to  hold  and  re-invest  during  the  continu- 
ance of  the  trust  the  sum  of  $275,000,  represented  by 
bonds  and  mortgages.  And  while  it  may  be  conceded 
that  so  long  as  these  characters  were  co-existent,  com- 
missions might  be  retained  as  executor  only,  it  is 
otherwise  when  there  has  been  a  separation  of  duties 
performed  in  the  two  capacities.  (Drake  t).  Price,  6 
iT.  T.  430  ;  Hall  v.  Hall,  78  iT.  Y.  536  ;  Cram  v.  Cram, 
2  Hec^.  2UiIn  re.  Pike,  2  He^.  255 ;  Ward  v.  Ford, 
4  He^f'  34  ;  In  re.  Carman,  3  JRedf.  46.) 

In  Drake  v.  Price,  swpra^  Foot,  J.,  said,  "the  ma- 
terial question  of  the  case  is,  whether  the  appellants 
held  the  fund  as  executors  or  as  trustees,  or  in  other 
words,  whether,  as  executors,  they  had  paid  it  over 
to  themselves  as  trustees,  and  had  held  it  in  the  latter 
character."  The  case  was  decided  against  the  claim 
upon  the  ground  that  the  funds  were  held  by  the 
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appellants  as  executors.  Paige,  J.,  however,  dissent- 
ed, saying  that  if  any  duty  was  imposed  npon  the 
executors,  or  any  power  conferred,  not  appertaining 
to  the  duties  of  his  office,  "a  trust,  or  trust  power  is 
created,  and  the  executor  becomes  a  trustee,  or  a 
donee  of  a  trust  power.  And  such  powers  are  con- 
ferred, and  such  duties  imposed  upon  him,  not  as  in- 
cidents to  his  office  of  executor,  but  as  belonging  to 
an  entirely  distinct  character — that  of  trustee.  And 
in  all  such  cases  the  trust  and  executorship  are  dis- 
tinguishable and  separate."  These  remarks,  although 
not  controlling  the  case  in  which  they  were  delivered, 
describe  the  appellant's  portion  here. 

In  such  a  case  a  separate  compensation,  may  be 
allowed  for  services  as  trustee,  to  be  paid  out  of  the 
trust  fund.  No  doubt  a  separation  by  order  or  decree 
of  a  court  or  surrogate,  as  in  Ward  v.  Ford,  and  In  re. 
Carman,  supra^  would  be  most  satisfactory  evidence 
of  the  real  relation  of  the  party  to  the  fund.  But  the 
statute.  Code,  section  2514,  sub.  6,  section  2819,  recog- 
nizes the  existence  of  the  office  of  executor  and  testa- 
mentary trustee  in  the  same  person,  and  provides  for 
compensation  of  each  under  certain  circumstances 
(§§  2736,  2811).  Their  duties  are  separable,  and 
[']  that  separation  may  be  determined  without  the 
interi)osition  of  a  judicial  proceeding. 

Upon  the  facts  above  stated  it  is  urged  with  some 
show  of  reason  that  the  duties  of  the  executor  as  to 
this  fund  were  terminated,  and  the  special  trust  ac- 
count commenced. 

There  was  also  the  consent  thereto  of  the  residuary 
legatees,  and  commencing  with  the  first  receipt  of  in- 
terest in  1874,  an  acknowledgment  by  the  legatee 
Blush  of  its  payment  on  his  ''legacy  of  $16,000,  in 
trust,  under  the  thirtieth  clause  of  the  will,"  and  so 
annually  until  March,  1878,  when  he  acknowledged 
payment  of  the  f uU  amount  of  the  legacy  and  all  in- 
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terest,  ^'less  $202.46,  commissions  of  said  trastee." 
Previous  to  the  execution  of  the  last  receipt,  he  was 
also  given  a  statement  made  up  by  the  appellant, 
showing  the  interest  paid  '*  on  legacy  left  in  trust," 
and  the  sum  of  the  legacy  and  the  "trustee's  commis- 
sions at  one  per  cent."  The  same  course  was  pursued 
with  each  legatee. 

These  circumstances  seem  sufficient  to  constitute  a 
valid  declaration  of  trust  either  in  a  third  person  or  a 
donor  (Martin  v.  Punk,  75  JV.  T.  134),  and  answer 
the  question  made  material  by  the  decision  in  Drake 
V.  Price,  svpra.  Without  determining,  however,  that 
they  in  fact  establish  a  valid  and  complete  separa- 
tion of  the  two  capacities  of  executor  and  trustee,  it  is 
enough  to  say  that  they  at  least  leave  that  question  not 
free  from  doubt ;  and  if  so,  the  adjustment  of  commis- 
sions between  the  legatees  and  the  appellant  should 
stand  as  the  settlement  of  a  disputed  claim.  In  gen- 
eral, payment  made,  with  knowledge  of  all  the  cir- 
cumstances, in  discharge  of  a  claim  which  might 
[*]  have  been  successfully  resisted,  is  not  recoverable 
back. 

There  are  exceptions  to  this  rule ;  fraud,  duress,  or 
mistake  will  take  a  case  out  of  it.  Scholey  v.  Mum- 
ford,  60  i\r.  F.  498 ;  64  Id.  621,  presents  a  case  belong- 
ing to  one  of  these  classes,  and  commissions  paid  were 
recovered  back.  But  that  case  does  not  go  far  enough 
to  aflfect  this ;  for  here  there  is  no  suggestion  of  co- 
ercion, none  of  duress.  It  was  optional  on  the  part 
of  the  legatees  to  go  before  the  surrogate  for  an  ac- 
counting by  the  api)ellant  as  executor  (Code,  section 
2724),  or  as  trustee  (Code,  section  2807),  and  have,  as 
he  desired,  a  final  disposition  of  the  question.  The 
parties  disposed  of  it  without  the  intervention  of  the 
court.  We  think,  therefore,  it  was  at  least 
.£•]  "doubtful"  whether  the  petitioner's  claim  was 
"valid  and  legal,"  and  as  in  other  respects  the 


122  CIVIL    PROCEDURE    REPORTS. 

Mack  e.  Cohn. 

answer  was  sufficient,  the  surrogate  should  have  dis- 
missed the  petition. 

The  questions  involyed  are,  notwithstanding  the 
conclusion  reached  by  us,  subject  to  examination  in 
other  forms  of  proceeding  (section  2718,  new  Code), 
and  we,  therefore,  express  no  opinion  upon  their 
merits ;  but,  upon  the  answer  as  it  is,  think  the  judg- 
ment of  the  supreme  court  and  the  decree  of  the  sur- 
rogate should  be  reversed  and  the  petition  dismissed^ 
with  costs  to  be  paid  by  the  respondent. 

"  All  concur." 


MACK  AND  Another  v.  COHN,   et  al. 

SUPBEME  COUET,  FiRST  DePABTMEKT;  GENERAL 

Term,  March,  1882. 
§  15. 

OoiU  <m  appeal  from  order. — Attorney  cannot  be  impritoned  for  non-pay^ 
ment  of  unless  they  toere  awarded  in  a  proceeding  prosecuted 

hy  him  with  improper  motives. 

Where  costs  od  appeal  from  an  order  are  awarded  against  an  attorney^ 
be  cannot  be  imprisoned  for  their  non-payment,  unless  they  were 
so  awarded  because  the  proceeding  was  prosecuted  by  him  with 
improper  motives. 

Where  costs  were  awarded  against  an  attorney  on  appeal  from  ao 
order  denying  a  motion  to  compel  him  to  deliver  to  the  attorney 
substituted  in  his  place  as  the  attorney  for  the  defendant  in  the 
action,  a  copy  of  the  entries  in  the  register  kept  by  him  which  re* 
ferred  to  the  action,  Heldy  that  be  did  not  misconduct  himself  in 
endeavoring  to  sustain  the  order  appealed  from,  and  that  therefore 
he  was  not  liable  to  personal  arrest,  or  imprisonment  for  failure 
to  pay  such  costs. 

Application  for  the  punishment  of  Charles  S. 
Schampain,  an  attorney,  for  non-payment  of  costs 
awarded  against  him  on  appeal  from  an  order. 
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The  facts  are  stated  in  the  opinion. 
Benno  Loewy^  for  motion. 
Isaac  L,  Egbert^  opposed; 

Pee  Curiam. — ^The  order  from  which  the  appeal 
was  taken,  denied  a  motion  made  for  an  order  requir- 
ing Schampain  as  an  attorney,  to  deliver  to  the  substi- 
tuted attorney  succeeding  him,  a  copy  of  the  entries 
in  the  register  kept  by  him,  showing  substantially 
what  had  taken  place  in  the  progress  of  the  litigation 
up  to  the  time  of  the  substitution.  Prom  this  order 
an  appeal  was  taken  to  the  general  term,  where  it  was 
reversed,  and  the  order  applied  for  by  the  motion  was 
made.  This  determination  was  made  "  with  ten  dollars 
costs  and  disbursements  for  printing,  on  this  appeal  to 
be  adjusted."  This  was  all  the  adjudication  made  on 
the  subject  of  costs  against  the  attorney  from  whom  the 
information  to  be  supplied  by  the  entries  in  his  regis- 
ter was  sought.  And  it  was  no  more  than  the  usual 
award  of  costs  against  an  unsuccessful  party  %o  a. 
legal  proceeding.  There  was  no  adjudication  that  the 
costs  were  intended  to  be  imposed  upon  him  for  any 
misconduct  on  his  part  as  an  attorney  or  counsellor  of 
the  court.  But  for  the  reason  that  he  had  been  unsuc- 
cessful in  his  efforts  to  sustain  the  order  denying  the 
motion,  he  was  required  to  pay  the  ordinary  costs  fol- 
lowing that  result.  He  did  not  misconduct  himself  in 
endeavoring  to  sustain  the  order.  He  was  entirely 
justifiable  in  so  doing  by  the  order  which  had  been 
made  in  his  favor,  from  which  the  appeal  was  taken. 
And  the  adjudication  made  by  the  court  in  reversing 
the  order  contains  no  intimation  that  either  his  re- 
fusal to  furnish  a  copy  of  his  entries  or  such  resistance 
to  the  appeal  was  in  any  respect  considered  to  be  im- 
proper. 

In  this  respect  the  case  very  essentially  differs  from 
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that  of  Kelly,*  62  If.  F.  198,  where  the  attorney  was 
required  to  pay  the  costs  of  the  proceedings  because 
they  had  been  prosecuted  with  improper  motives. 
This  adjudication  brought  that  case  within  the  latter 
clause  of  section  15  of  the  Code  of  Civil  Procedure. 
But  without  it,  the  preceding  part  of  the  section  is 
applicable,  declaring  that  '*a  person  shall  not  be  ar- 
rested or  imprisoned  for  non-pay  men  t-of  costs  award- 
ed otherwise  than  by  a  final  judgment,  or  a  final  order, 
made  in  a  special  proceeding  instituted  by  a  State 
writ."  This  was  not  so  instituted,  and  as  no  actual  mis- 
conduct could  be  aflBrmed  simply  from  the  effort  made 
to  sustain  the  order  from  which  the  appeal  had  been 
taken,  the  attorney  is  not  liable  to  personal  arrest  or 
punishment  for  the  failure  to  pay  the  costs  and  dis- 
bursements recovered  against  him. 

The  authority  already  referred  to  sustains  that 
view,  and  the  cases  of  Ellis  v.  Rice,  77  JV.  F.  610,  and 
Fischer  v.  Raab,  81  Id.  235,  are  also  to  the  same  effect. 

The  motion  made  must  accordingly  be  denied,  with 
$10  costs. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 


♦  In  r«,  EeUy. 
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THE  MAYOR,   &o.,   OF  THE  CITY  OF  NEW 
YORK,   RESPOKBEiiTS,   V.  EISLER,  Appbllaitt. 

N.  Y.  CouBT  OF  Common  Pleas,  Geitebal  Tsbm; 

Febbuaet,  1882. 

§§  417,   1897. 

Attomey^n  iigruUure  to  summons  may  le  printed. — Summons  in  action  for 

penalty  given  by  city  ordinance^  must  have  a  general  refer' 

enee  to  ordinance  endorsed  upon  it,  if  complaint 

is  not  served  with  it. 

It  is  not  necessary  that  a  summooB  be  subBcribed  in  the  handwritings 
of  the  attorney.  A  printed  signature  issued  by  him  is  just  as  effect- 
ual.  [•] 

In  an  action  brought  to  recover  a  penalty  or 'forfeiture  given  by  a  city 
ordinance,  where  the  complaint  is  not  served  with  the  summons,  a 
general  reference  to  the  ordinance  must  be  endorsed  on  the  sum- 
mons. It  is  not  necessary  that  the  ordinance  be  printed  verbatim 
upon  the  summons.  Such  a  reference  to  it  as  would  enable  the 
party  served  with  the  summons  to  turn  to  the  ordinance  and  deter- 
mine for  what  offence  he  has  been  sued,  and  what  penalty  it  ia 
charged  he  has  incurred,  is  all  that  is  required.  ['] 

The  ordinary  definition  of  an  ordinance  includes  the  word  statute.  ['] 

Appeal  from  jndgment  of  a  district  court  of  the 
city  of  New  York. 

The  &ct8  are  stated  in  the  opinion. 

William  J.  A.  McGfratAj  for  appellant. 
William  A.  Boydy  for  respondent. 

Vak  BBinrr,  P.  J.— This  is  an  appeal  from  a  judg- 
ment rendered  in  a  district  court  upon  an  action 
brought  by  the  plaintiffs  against  the  defendant  for 
violation  of  a  corporation  ordinance.  The  objections 
raised  by  the  defendant  are,  1st,  that  the  summons 
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was  not  subscribed  by  the  attorney  for  the  plaintiff, 
his  name  being  printed  thereon,  and  2nd,  that  the  copy 
of  the  summons  iserved  on  the  defendant  did  not  com- 
ply with  section  1897  of  the  Code  of  Civil  Procedure, 

In  respect  to  the  first  ground  it  is  sufficient  to  call 
attention  to  the  case  of  Barnard  v.  Heydrick,  49  Barb. 
62,*  in  which  the  whole  subject  is  discussed  by  Lott, 
J.,  all  the  cases  reviewed,  and  the  very  sensible  conclu- 
sion arrived  at,  that  the  statute  is  complied  with 
£*]  even  though  the  summons  be  not  subscribed  in  the 
handwriting  of  the  attorney,  but  that  a  printed 
signature  issued  by  him  is  just  as  effectual  upon  him 
as  though  he  had  subscribed  the  summoiis  with  his 
own  name  and  with  his  own  hand. 

The  objection  that  the  summons  did  not  comply 
with  section  1897  of  the  Code,  seems  to  be  well  taken. 
The  distinction  which  is  attempted  to  be  drawn  be- 
tween an  ^* ordinance ''  and  a  "statute'*  does  not 
seem  to  be  well  founded. 

It  is  true  that  the  term  ordinance  as  usually  em- 
ployed applies  to  the  legislative  acts  of  municipal 
bodies,  but  they  have  precisely  the  same  authority  of 
law,  as  the  statutes  of  a  legislature,  within  the  juris- 
diction which  has  been  confided  to  such  body  ; 
J7]  and  the  ordinary  definition  of  an  ordinance  in- 
cludes the  word  "  statute." 

Acts  of  congress  have  been  styled  "  ordinances," 
as  for  example  the  "ordinance  of  1787,"  regulating 
.the  government  of  territories.  It  would  seem,  there- 
fore, that  because  the  word  "statute"  is  used  in  the 
section  of  the  Code  referred  to,  that  it  does  not  neces- 
sarily exclude  its  application  to  a  statute  of  a  munic- 
ipal corporation,  which  is  equally  an  ordinance. 

The  reason  of  the  rule  applies  and  the  wording  of 


*  Also  reported  in  2  Abb,  JV.  8.  47;  and  as  Brainerd  v.  Heydrick, 
1X2  Roto.  Pr.  97. 
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the  sectioii  does  not  exclude  it.  The  section  is  as  fol- 
lows :  "  In  an  action  to  recover  a  penalty  or  forfeit- % 
nre  given  by  a  statute,  if  a  copy  of  the  complaint  is 
not  delivered  to  the  defendant  with  a  copy  of  the  sum- 
mons, a  general  reference  to  the  statute  must  be  en- 
dorsed upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form  :  *  According  to  the  provisions  of,' 
etc. ;  adding  such  a  description  of  the  statute  as  will 
identify  it  with  convenient  certainty  and  also  specify- 
ing the  section  if  penalties  or  forfeitures  are  given  in 
diflferent  sections  thereof  for  different  acts  or  omis- 
sions." 

It  is  true  that  this  section  occurs  in  a  section  en- 
titled "  actions  by  a  private  person  for  a  penalty  or 
forfeiture,"  and  that  all  the  preceding  sections  of  this 
article  relate  to  such  an  action.  But  it  is  to  be  ob- 
served that  the  fact  that  the  action  referred  to  in 
those  sections  is  for  the  benefit  of  or  to  be  brought 
by  3ome  person,  is  distinctly  mentioned  in  each  of  the 
sections,  and  that  such  phraseology  is  dropped  when 
the  section  in  question  is  reached  ;  and  it  would  seem, 
therefore,  to  have  been  the  intention  to  make  the  pro- 
visions of  section  1897  general,  especially  as  there  is 
no  reason  which  would  apply  to  an  action  brought  by 
a  private  person  which  would  not  have  equal  force 
when  applied  to  an  action  brought  by  a  State  or  mu- 
nicipal corporation.  The  summons  in  the  case  at  bar 
not  complying  with  this  provision  of  the  Code,  must 
therefore  be  held  to  have  been  irregular,  and  the  jus- 
tice should  have  dismissed  the  complaint  upon  that 
ground. 

It  is  not  necessary  that  the  ordinance  should  have 

been  printed  verbatim  upon   the  summons ;  all 

[•]    that  the  section  requires  is  such  a  reference  to  the 

ordinance  of  the  city  of  New  York  as  would  have 

enabled  the  party  who  was  served  with  a  summons  to 

turn  to  the  ordinance  and  determine  for  what  oflEence 
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he  has  been  sued  and  what  i)enalty  it  is  charged  he 
has  incnrred. 

The  judgment  must  therefore  be  reversed,  with 
costs. 

Beach,  J.,  concurred. 


CRAGHN,  Appellant,  v.  LOVELL,  Exbcutob^ 

Respondent, 

Court  of  Appeals:  Febbtjary,  1882. 

§§494,601,982. 

OountereHaim  must  be  complete  cause  of  ctction  of  which  court  hasjurisdie- 

lion, —  When  no  juriadiction  in  actions  for  waste, — Answer  may 

refer  to  complaint  and.  thereby  make  the  matters  referred 

to  a  part  of  a  counterclaim. 

A  counterclaim  must  be  a  complete  cause  of  action  existing  in  favor 
of  the  defendant,  Tvbere  be  asserts  it,  otherwise  he  has  na 
counterclaim  there.  [*]  The  defendant  cannot  avail  himself  of  a 
counterclaim  which  the  court  before  which  the  action  is  pending, 
baa  no  jurisdiction  to  try  and  determine.  [*] 

It  is  a  general  rule  of  law,  that  actions  for  injuries  to  real  property 
must  be  brought  in  the  forum  m  nto.  ['j  Section  982  of  the  Code 
has  not  changed  this  rule.  That  section  was  not  intended  to  define 
the  jurisdiction  of  the  supreme  court,  but  simply  to  determine  the 
place  of  trial  of  actions  of  which  it  had  jurisdiction.  [*] 

A  separate  defense  may  contain  all  the  requisite  allegations  within  it- 
self to  make  it  a  perfect  counterclaim,  or  it  may  refer  to  papers 
annexed  or  to  other  parts  of  tbe  answer,  or  to  the  complaint,  and  the 
matters  thus  referred  to  are  just  as  much  a  part  of  the  counterclaim 
as  if  written  at  length  therein.  \}\ 

Appeal  from  order  of  general  term,  affirming  judg* 
ment  overruling  demurrer  to  answer. 

The  facts  are  stated  in  the  opinion. 
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Edward  B.  Cowles^  for  appellant : 

Section  494  of  the  Code  is  precisely  the  same  in 
effect  as  section  153  of  the  old  Code.  The  old  section 
has  been  repeatedly  construed.  See  Graham  v.  Dun- 
nigan,  4  Abb.  Pr,  426 ;  Beach  t?.  Berdell,  2  Duer,  327 ; 
People  V.  Booth,  32  N.  T.  397 ;  Peck  v.  Brown,  26  How. 
Pt.  356  ;  Wightman  v.  Shankland,  18  Id.  79 ;  White 
V.  Joy,  13  N.  T,  89.  It  has  always  been  held  that  the 
conrt,  on  demurrer,  will  consider  the  whole  record. 
Crraham's  Practice  (2d  ed.),  755;  Van  Santvooi'd^ s 
Pleading  (2d  ed.),  652 ;  Bliss  on  Code  Pleading,  lat- 
ter part  of  section  417 ;  Chiliy  on  Pleading  (16th  Amer. 
ed.)  *709  ;  Stephen  on  Pleading  (9th  Amer.  ed.)  *144. 
The^ourtsof  this  State  have  not  jurisdiction  of  a  cause 
of  action  for  waste  committed  upon  lands  in  Louisiana, 
American  Union  Tel.  Co.  ^.  Middleton,  80  N,  Y.  408 ; 
De  Courcy  v.  Stewart,  20  Hun^  561 ;  Watts  ^.  Kinney, 
23  Wend.  485;  aff'd  6  Hill,  82;  Mott  v.  Coddington, 

1  Abb.  Pr.  N.  S.  290;  Story  on  Conflict  of  Laws,  sec- 
tion 554.  The  federal  court  and  courts  of  other  States 
hold  the  same.  Livingston  v.  Jefferson,  1  BrocJc.  203, 
207.  Northern  R.  R.  Co.  v.  Mich.  Central  R.  R.  Co., 
15  How.  242 ;  Clark  v.  Scudder,  6  Gray,  122 ;  Eachus 
7).  111.  &  Michigan  R.  R.  Co.,  17  111.  434;  Champion  t. 
Doughty,  3  Harr.  {N.  «A)  3 ;  Ham  v.  Rogers,  6  Bla^kf. 
{Ind.)  559 ;  Chapman  v.  Morgan,  2  Oreene{lowa\  374; 

2  SraifK  s  Leading  Cases,  1062. 

J.  Newton  Fiero  {Bernard  &  JBHero,  attorneys), 
for  respondents. 

Earl,  J. — ^This  action  was  originally  commenced 
against  Eliza  A.  Quitman,  individually,  and  as  execu- 
trix of  her  sister  Louise  S.  Quitman.  The  original 
defendant  died  after  the  commencement  of  the  action, 
and  then  the  action  was  revived  against  the  present  de- 
fendant as  her  executor.    The  complaint  in  the  action 

alleges  that  early  in  the  year  1870,  the  defendant  and 
Vol.  n.  —0 
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her  sister  had  sold  and  conveyed  to  one  Fisk  a  certain 
plantation  known  as  ^'Live  Oaks,"  sitnated  in  the 
parish  of  Terrebonne,  and  State  of  Louisiana,  for  the 
consideration  of  $4,600  in  cash,  and  $18,000  in  the 
notes  of  Fisk,  secured  by  a  mortgage  upon  the  plan- 
tation ;  that  the  plaintiff,  at  the  time  named,  had  a 
large  judgment  against  Fisk,  who  had  absconded,  and 
that  he,  as  a  means  of  satisfying  the  judgment  in  part, 
took  possession  of  the  plantation ;  the  legal  title  there- 
to however,  remaining  in  Fisk ;  that  the  plaintiff  en- 
tered into  an  agreement  with  the  defendant  and  her 
sister  by  which  he  was  to  be  permitted  to  acquire  the 
legal  title  to  the  plantation  by  paying  up  the  notes  se- 
cured by  the  mortgage  and  then  foreclosing  the  mort- 
gage ;  that  relying  upon  the  agreement  he  paid  two  of 
the  notes  and  made  various  permanent  improvements 
upon  the  plantation ;  that  the  defendant  and  her  sister 
subsequently  violated  their  agreement,  and  the  plaintiff 
in  consequence  thereof  sustained  damage  to  the  amount 
of  $10,000,  for  which  sum  he  demands  judgment. 

The  defendant  in  her  answer  denies,  among  other 
things,  the  making  of  the  agreement  alleged  in  the 
complaint,  and  the  fourth  subdivision  of  her  answer  is 
as  follows :  *'  For  a  fourth  and  further  answer  defend- 
ant alleges  upon  information  and  belief,  that  during 
the  time  while  plaintiff  was  in  possession  of  the  said 
*Live  Oaks,'  claiming  to  be  owner,  and  at  the  time 
the  improvements  on  the  said  premises  are  alleged  to 
have  been  made  by  him,  and  while  recognizing  the 
validity  of  defendant's  lien,  and  as  part  of  the  same 
transaction  out  of  which  the  alleged  cause  of  action 
arises,  this  plaintiff  unnecessarily  broke,  destroyed, 
injured  and  wasted  the  said  plantation  and  the  fences, 
buildings,  outbuildings,  fixtures,  appurtenances  and 
improvements  to  the  property,  and  so  carried  on  the 
business  of  the  plantation  and  conducted  the  tillage 
and  cultivation  thereof  that  the  same  was  greatly  dam- 
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aged  in  the  amount  of  at  least  $6,000,  for  which  sum 
defendant  asks  judgment,  and  which  amount  she 
•counterclaims  in  this  action."  To  this  counterclaim 
the  plaintiff  demurred,  '^for  reason  that  it  appears 
that  the  court  has  not  jurisdiction  of  the  subject  there- 
of." 

The  demurrer  was  overruled  in  the  supreme  court 
and  final  judgment  upon  the  counterclaim  was  entered 
in  favor  of  the  defendant.  It  appears  from  the  opin- 
ion pronounced  at  the  general  term  that  the  demurrer 
was  overruled  because  it  did  not  appear  upon  the  face 
of  the  answer  that  the  plantation  upon  which  the  in- , 
jury  and  waste  complained  of  were  done  was  situated 
outside  of  this  State,  the  court  holding,  however,  that 
if  this  fact  had  appeared,  the  demurrer  would  have 
been  well  taken.  • 

Section  495  of  the  Code  of  Civil  Procedure  pro- 
vides, that  "  the  plaintiff  may  demur  to  a  counter- 
claim, upon  which  the  defendant  demands  an  affirma- 
tive judgment,  where  one  or  more  of  the  following 
objections  thereto  appear  on  the  face  of  the  counter- 
claim," and  the  first  subdivision  is  "that  the  court 
has  not  jurisdiction  of  the  subject  thereof." 

Does  this  objection  appear  upon  the  face  of  the 
counterclaim  ?  We  think  that  it  does.  A  separate 
defense  may  contain  all  the  requisite  allegations  with- 
in itself  to  make  it  a  perfect  counterclaim,  or  it 
[^]  may  refer  to  papers  annexed  or  to  other  parts  of 
the  answer,  or  to  the  complaint,  and  the  matters 
thus  referred  to  are  just  as  much  a  part  of  the  counter- 
claim as  if  written  at  length  therein.  The  same  rule 
is  applicable  in  the  construction  of  all  written  instru- 
ments. Whatever  is  plainly  referred  to  as  part  of  a 
written  instrument  must  always  be  considered  in  the 
construction  thereof.  Here  the  plantation  is  plainly 
described  in  the  complaint  as  situated  in  Louisiana 
and  its  situation  there  is  not  denied.     The  ani?wer  is 
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drawn  to  meet  the  allegations  contained  in  the  com* 
plaint,  and  plainly  refers  to  such  allegations. 

In  the  second  division  of  the  answer  the  plantation 
is  referred  to  as  the  one  known  as  ''live  Oaks,  men- 
tioned in  the  complaint."  In  the  third  division  of 
the  answer  the  defendant  denies  that  *'  this  court  has 
jurisdiction  of  the  subject  matter  of  this  action  as  to 
the  claim  for  damages  for  improvements  alleged  to 
have  been  made  by  plaintiff  to  real  estate  situate  in 
the  State  of  Louisiana,"  etc.,  and  thus  it  is  shown 
that  the  real  estate  which  is  connected  with  the  sub- 
ject of  the  litigation  is  situated  in  that  State.  Then 
in  the  fourth  subdivision  of  the  answer  containing  the 
counterclaim  the  same  plantation  and  real  estate  are 
several  times  referred  to.  To  hold,  under  such  cir- 
cumstances, that  the  real  estate  referred  to  in  the 
counterclaim  is  not  situated  in  the  State  of  Louisiana, 
requires  a  construction  altogether  too  rigid  and  nar- 
row, and  we  are  of  opinion  that  it  sufficiently  appears 
upon  the  face  of  the  counterclaim  that  it  is  thus  situ- 
ated. 

We  have  now  only  to  inquire  whether  the  defend- 
ant could  properly  allege  as  a  counterclaim  the 
damages  sustained  by  waste  committed  to  land  situ- 
ated outside  of  this  State. 

If  the  defendant  had  sued  the  plaintiff  upon  the 
cause  of  action  alleged  in  her  counterclaim,  a  demurrer 
to  her  complaint  on  the  ground  that  the  court  did  not 
have  jurisdiction  of  the  subject  of  the  action  would 
have  been  sustained.  It  is  a  general  rule  of  law  that 
actions  for  injuries  to  real  property  must  be 
["]  brought  in  the  forum  ret  sitcBy  and  this  rule  of  law 
has  been,  so  far  as  I  can  discover,  uniformly 
sanctioned  and  upheld  in  this  State  {Story  on  Covfiict 
qf  Laws,  §  554 ;  Watts  v.  Kinney,  23  Wend.  485  ;  S.  C.^ 
6  HiUy  82 ;  American  Union  Telegraph  Co.  v.  Middle- 
ton,  80  N.  r.  408 ;   De  Courcy  v.  Stewart,  20  Huny 


CIVIL    PEOCEDURE    EEPORTS.  133 

Cragin  «.  Loyell. 

;^6] ).  It  is  a  mistake  to  suppose  that  this  mle  has 
been  changed  by  section  982  of  the  Code.  That  'sec- 
tion was  not  intended  to  define  the  jurisdiction  of 
[']  the  supreme  court,  but  simply  to  determine  the 
place  of  trial  of  actions  of  which  it  had  jurisdic- 
tion. In  the  last  two  cases  above  cited  the  actions 
were  commenced  after  that  section  took  effect,  and  it 
cannot  be  supposed  that  it  was  overiooked  in  the  de- 
cisions of  those  cases.  All  parts  of  the  section  can 
have  effect  without  extending  the  jurisdiction  of  the 
court  to  actions  like  this  counterclaim,  which  were 
always  regarded  as  triable  only  where  the  cause  of 
action  arose.  But  the  claim  is  made  that  even  if  the 
defendant  could  not  have  sued  the  plaintiff  upon  this 
cause  of  action  within  this  State,  she  might  yet  set  it 
up  as  a  counterclaim. 

By  section  501  of  the  Code,  a  counterclaim  is  de- 
fined to  be  a  cause  of  action  against  the  plaintiff  in 
favor  of  the .  defendant.      It  must  then  be  a  cause  of 
action  upon  which  the  defendant  could  sue  the  plain- 
tiff and  which  he  holds  and  possesses  against  the 
plaintiff  at  the  place  where  the  action  is  commenced. 
A  defendant  cannot  avail  himself  of  a  counterclaim 
which  the  court  before  which  the  action  is  pend- 
[*]    i^g  ^^^  ^o  jurisdiction  to  try  and  determine.    A 
counterclaim  must  be  a  complete  cause  of  action 
existing  in  favor  of  the  defendant  where  he  asserts 
[•]    it ;  otherwise  he  has  no  counterclaim  there. 

It  follows  from  these  views  that  the  judgment 
should  be  reversed  and  judgment  should  be  given  for 
the  plaintiff  upon  the  demurrer,  with  costs. 

"MiLLEB,  Danfobth,  Finoh,  and  Tbaoy,  JJ., 
concur.  Andrews,  C.  J.,  and  Bapallo,  J.,  not 
voting." 


184  CIVIL    PEOCEDUEE    EEPOETS. 


Martin  «.  Rector. 


MARTIN  V.  RECTOR. 

Supreme  Court,  Third  Department;   ALSAinr 
Couimr,  Special  Term,  May,  1882. 

§§  1189,  1328. 

Aetum  to  neover  poneuion  of  rM  property. — When  dtfendant  muet 
apply  to  court  btfore  entering  judgment  of  rettUutiofi, 

Where  in  an  action  to  recover  possession  of  real  property,  judgment 
ivas  rendered  in  favor  of  plaintiff  and  be  was  put  in  possession,  and 
afterwards  a  new  trial  was  granted  on  appeal  which  resulted  in  a  ver- 
dict for  defendant,  Held^  that  the  defendant  could  not  without  anr 
express  order  authorizing  it,  enter  a  judgment  directing  that  possess- 
ion of  the  premises  be  restored  to  him. 

Motion  to  set  aside  order  of  restitntion  contained 
in  judgment,  in  action  to  recover  possession  of  real 
property,  and  vacate  proceedings  thereunder. 

The  facts  are  stated  in  the  opinion. 

Samuel  Sand  and  Bugene  Burlingamej  for  the* 
motion . 

George  W.  Miller^  opposed. 

Westbrook,  J. — This  action  was  brought  to  recover 
possession  of  certain  real  estate  situate  in  the  county 
of  Kensselaer.  Upon  first  trial  of  such  action,  the 
plaintiff  succeeded,  and  by  virtue  of  the  judgment 
entered,  the  plaintiff  was  by  execution  placed  in  pos- 
session of  the  property. 

The  judgment,  however,  was  reversed  at  general 
term,  upon  an  appeal,  and  a  new  trial  granted,  but 
there  was  no  order  made  for  the  restoration  to  the  de- 
fendant of  the  property  from  which  he  had  been  evict- 
ed. 
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The  action  was  retried  at  the  Rensselaer  circuit,  in 
Pebniary,  1882,  Justice  Ingalls  presiding,  and  resulted 
in  a  verdict  for  the  defendant.  The  charge,  however,  of 
the  judge  presiding  at  the  trial,  shows  it  was  held  as 
matter  of  law,  that  the  plaintiff  was  entitled  to  re- 
cover, provided  the  defendant  was  the  actual  occu- 
pant of  the  premises  sought  to  be  recovered  at  the  time 
of  the  commencement  of  the  suit. 

Without  any  order  of  the  court  allowing  it,  the  de- 
fendant has  upon  the  verdict  not  only  entered  a  judg- 
ment for  costs,  but  has  also  inserted  therein  a  special 
clause  directing  the  possession  of  the  premises  to  be 
restored  to  him.  By  virtue  of  an  execution  issued  upon 
such  judgment,  the  defendant  has  been  placed  in  pos- 
session of  the  property. 

The  plaintiff  now  moves  (and  in  such  motion  one 
John  M.  Green,  who  was  the  occupant  of  the  premises, 
and  was  removed  therefrom  under  the  judgment  in 
favor  of  the  the  defendant,  unites)  that  the  order  of 
restoration  in  such  judgment  contained  should  be  set 
aside,  and  the  proceedings  thereunder  in  favor  of  the 
defendant  vacated  and  annulled. 

The  question  which  the  motion  involves  is,  can  a 
defendant,  who  has  been  evicted  from  the  possession  of 
real  estate  by  virtue  of  a  judgment  in  favor  of  the 
plaintiff  in  an  action  of  ejectment,  provided  a  new 
trial  is  granted  in  such  action  upon  an  appeal,  and  he 
succeeds  upon  such  new  trial,  enter  a  formal  judgment 
of  restitution  upon  such  verdict,  without  any  order  of 
the  court  allowing  it  ? 

If  the  question  just  stated  must  be  answered  in  the 
affirmative,  then  this  case  presents  the  unalterable  and 
singular  spectacle  of  a  person  who  is  not  the  owner  of 
real  estate  placed  in  the  possession  thereof  as  against 
the  true  owner,  and  the  still  stranger  spectacle,  if  that 
be  possible,  of  an  individual  who  succeeds  in  an  action 
upon  the  sole  ground  that  he  was  not  the  occupant  of 
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the  property  sought  to  be  recovered  thereby,  at  the 
time  of  its  commencement,  placed  in  possession  of  such 
property,  which  he  never  before  held,  and  the  right  to 
occupy  which  his  defense  disclaimed.  A  stronger  case 
for  the  interposition  of  the  court  cannot  well  be  ima- 
gined, and  it  forcibly  presents  the  danger  of  permit- 
ting a  judgment  of  restitution  to  be  entered  without  a 
formal  application  to  the  court.  The  defendant,  how- 
ever, insists  that  the  judgment  is  authorized,  and  an 
examination  of  such  claim  will'  be  made. 

It  is  true,  as  the  counsel  for  the  defendant  con- 
tends, that  section  1189  of  the  Code  provides  that 
*'  Upon  the  application  of  the  party  in  whose  favor  a 
geneial  verdict  is  rendered,  the  clerk  must  enter  judg- 
ment in  conformity  to  the  verdict,  unless  a  different 
direction  is  given  by  the  court,  or  it  is  otherwise 
specially  prescribed  by  law  ;''  but  this  leaves  the 
question  open.  What  judgment  does  the  law  permit 
to  be  entered  upon  such  verdict  1 

Section  1529  of  the  Code  declares:  '* Where  the 
plaintiff  has  taken  possession  of  real  property  by  vir- 
tue of  a  final  judgment,  his  possession  shall  not  be  in 
any  way  affected  by  the  vacating  of  the  judgment, 
except  as  prescribed  in  sections  1525  or  1626  of  this 
act.  In  such  a  case,  if  the  defendant  thereafter  re- 
covers final  judgment  in  the  action,  it  must  award 
to  him  the  restitution  of  the  possession  of  the  prop- 
erty, and  he  may  have  an  execution  thereupon  for  the 
delivery  of  the  possession  to  him,  as  if  he  was  plain- 
tiff," What  does  this  section  mean  ?  Do  the  words 
"  in  such  a  case "  refer  to  all  cases  in  which  '*the 
plaintiff  has  taken  possession  of  real  property  by  vir- 
tue of  a  final  judgment,"  without  regard  to  the  mode 
of  obtaining  a  new  trial  ;  or  do  they  refer  only  to  those 
actions  in  which  a  new  trial  has  been  obtained,  not  by 
appeal,  but  by  special  application  to  the  court,  as 
provided  in  sections  1626  and  1526  i 
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Sections  1526  and  1526  of  the  Code  are  (see  Mr. 
Throop's  notes  to  such  sections),  though  somewhat 
changed,  substitutes  for  sections  37  and  88  of  the  Be- 
vised  Statutes  (2  Edrnionds*  Statutes^  p.  818),  and  sec- 
tion 1529  of  the  Code  (see  Mr.  Throop's  note),  for 
section  41  of  the  Revised  Statutes  (2  Edmonds^  Stat- 
tUeSj  p.  819),  Section  41  of  the  Revised  Statutes  de- 
clared: "If  the  plaintiff  shall  have  taken  possession 
of  the  premises,  by  virtue  of  recovery  in  ejectment, 
such  possession  shall  not  in  any  way  be  affected  by 
the  vacating  of  any  judgment,  as  herein  provided ; 
And  if  the  defendant  recover  in  any  new  trial  hereby 
autlioi  ized,  he  shall  be  entitled  to  a  writ  of  possession, 
in  the  same  manner  as  if  he  was  plaintiff."  The 
mode  of  vacating  a  judgment  provided  by  the  statute 
to  which  reference  is  made  by  the  section  just  quoted 
was  not  a  vacation  by  appeal,  but  upun  an  application 
to  the  court  as  prescribed  by  sections  87  and  88.  The 
effect  of  section  41  was  clearly,  then,  to  take  from  the 
court  the  power  of  awarding  restitution  to  the  defend- 
ant, when  a  new  trial  was  given  under  the  statute,  and  ♦ 
to  confine  such  restitution  to  a  case,  in  which  after 
the  new  trial  had  been  granted,  the  defendant  was 
successful  upon  such  "  new  trial." 

In  Huntington  v.  Forkson  ( 7  ITillj  195),  the 
supreme  court  had  construed  the  meaning  of  the 
words  '*if  the  defendant  recover  in  any  new  trial," 
used  in  section  41.  Of  them  in  that  case  Judge  Brou- 
son  (see  pages  196,  197),  had  said:  "Although  the 
words  are  that  the  defendant  shall  have  a  writ  of  pos- 
session if  he  '  recover  in  any  new  trial,'  I  am  strongly 
inclined  to  the  opinion  that  the  legislature  intended 
the  possession  should  be  restored  whenever  the  defen- 
dant should  obtain  a  regular  judgment  in  his  favor, 
whether  upon  a  trial  or  in  any  other  way." 

The  decision  to  which  reference  has  just  been  made 
makes  the  meaning  of  the  Revised  Statutes  clear. 
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Section  41  thereof  provided  for  a  restitntion  of  the 
premises  to  a  defendant  who  had  been  deprived  of 
the  possession  thereof  by  a  judgment  in  &vor  of  the 
plaintiff  in  an  action*  of  ejectment,  in  case  he  had  final 
judgment  in  his  favor,  after  a  new  trial  had  been 
granted  to  him  under  the  statute,  and  not  upon 
appeal. 

By  his  note  to  section  1529  of  the  Code,  its  author, 
Mr.  Throop,  has  declared  its  meaning  to  be  identical 
with  that  of  the  old  Revised  Statutes,  as  interpreted 
by  the  case  above  referred  to.  He  says :  "  Section  41 
of  the  Revised  Statutes  amended  so  as  to  authorize  an 
execution  in  behalf  of  the  defendant,  upon  a  recovery 
by  him,  in  other  cases,  as  well  as  upon  a  new  trial,  in 
accordance  with  the  opinion  of  Bronson,  C.  J.,  as  to 
a  writ  of  possession,  in  Huntington  v.  Porkson  (7  ffilly 
195)."  As  the  Revised  Statutes  (section  41)  provided 
for  the  entry  of  a  judgment  of  restitution  to  the  de- 
fendant in  an  action  of  ejectment,  when  he  was  suc- 
cessful, only  in  a  case  in  which  a  new  trial  had  been 
granted  upon  a  special  application  to  the  court  in  ac- 
cordance with  its  provisions,  it  follows  that  the  Code, 
by  its  1529th  section,  which  was  enacted  to  carry  out  the^ 
provision  of  the  Revised  Statutes,  as  interpreted  by 
Huntington  v.  Porkson,  did  not  authorize  the  judg- 
ment entered  in  this  action.  The  court  had  interpreted 
the  words  *'if  the  defendant  recover  in  any  new  trial 
hereby  authorized,"  used  in  the  Revised  Statutes  ta 
mean,  **  whenever  the  defendant  should  obtain  a  regular 
judgment  in  his  favor,  whether  upon  a  trial  or  in  any 
other  way ; "  and  Mr.  Throop  has,  in  section  1529  of  his- 
Code,  substituted  for  the  words  used  in  the  Revised 
Statutes  the  words  "if  the  defendant  thereafter  re- 
covers final  judgment  in  the  action."  The  change 
made  is  clearly  in  harmony  with  the  note  of  Mr^ 
Throop,  and  leaves  no  doubt  as  to  the  meaning. 

To  the  argument  already  made  as  to  the  meaning  of 
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section  1629  of  the  Code,  there  is  another,  and  it  is- 
this  :  that  by  other  sections  of  the  Code  provision  is 
made  for  a  case  like  the  present.  By  section  1006  is 
conferred  the  power  to  award  restitution  when  a  new 
trial  is  granted  upon  a  case  with  exceptions;  by 
section  1292,  ^^  when  a  judgment  is  set  aside  for  any 
cause  upon  motion,"  and  by  section  1323,  ^*  where  a 
final  judgment  or  order  is  reversed  or  modified  upon 
appeal."  As  a  new  trial  had  been  granted  in  this 
action  upon  an  appeal,  the  defendant's  remedy  was  to 
apply  to  the  court  for  relief,  and  he  could  not,  with- 
out an  express  order  authorizing  it,  enter  the  judgment 
of  restitution. 

The  judgment  must  be  modified  and  amended  as 
sought  by  this  motion,  and  an  order  entered  directing 
the  sheriff  to  restore  the  possession  to  the  party  who 
has  been  evicted.  This  order  must  be,  however,  with- 
out prejudice  to  the  right  of  the  defendant  to  move 
for  such  relief  as  he  may  conceive  himself  entitled  to. 


HUGHES,   ET  AL,,  V.  HUGHES,  andAno. 

Supreme  Court,  Fiest  Department  ;  New  York 
County,  Special  Term,  June,  1882. 

§  1533. 

PartUion. — When  action  for^  cannot  be  maintained  by  remainderman^. 

Present  partition  and  sale  of  real  estate  cannot  be  compelled  by  a  re- 
mainderman while  the  life  tenant  is  still  living,  without  his  assent.. 
Section  1588  is  not  intended  to  change  the  law  but  simply  to  cod 
ify  it. 

Action  for  partition. 

In  1881,  one  Ellen  Hughes  died  intestate,  seized  of 
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certain  premises  in  the  city  of  New  York,  which  are 
sought  to  be  partitioned.  She  left  surviving  her,  her 
husband,  the  defendant  James  Hughes  and  four  child- 
ren, three  of  whom  are  plaintiffs  in  this  action,  and  the 
other,  an  infant,  is  defendant.  The  defendant  James 
Hughes  is  in  possession  of  the  premises  in  question 
as  tenant  by  the  courtesy  and  claims  that  the  court 
has  no  power  to  order  a  sale  of  them. 

Samuel  O.  Courtney^  tor  plaintiffs. 

Mmpson  &  Werner^  for  defendant,  James  Hughes. 

* 

W.  C.  Davidson^  for  guardian  ad  litem. 

DoNOHUE,  J. — In  this  case  the  question  is  fairly 
presented  whether  a  remainderman  can  compel  present 
partition  and  sale  of  real  estate  while  the  life  tenant 
is  still  living,  without  his  assent.  On  principle  it 
would  seem  clear  that  the  tenant  for  life  of  the  whole 
could  not  be  deprived  of  bis  positive  rights,  and 
another  status — that  is  a  gross  sum — substituted  with- 
out his  assent.  But  without  considering  the  question 
on  principle,  it  seems  to  me  the  point  has  been  fully 
disposed  of  by  the  court  of  last  resort. 

Blakely  v.  Calden  (16  N.  T  617),  has  been  cited 
and  relied  on  by  the  plaintiff.  In  that  case  all  par- 
ties included,  had  united  in  the  partition  suit  and  the 
decree,  and  asked  its  enforcement;  and  the  party 
objecting  was  the  purchaser.  Whether  as  a  matter  of 
principle  that  should  make  a  change  in  the  result  it  is 
not  necessary  to  discuss.  The  court  there  held  it  did 
and  put  its  decision  on  such  assent ;  and  the  result 
was  merely  to  hold  that  the  purchaser  could  not  raise 
the  question. 

In  Howell  t).  Mills  (56  N.  Y.  225),  cited  by  plain- 
tiff,  the  court  puts  its  decision  solely  on  the  ground 
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that  no  exception  bronght  np  the  question,  and  there 
was  nothing  before  it  but  the  question  of  jurisdiction ; 
and  as  the  supreme  court  had  jurisdiction,  the  court 
of  appeals  had  no  means  of  ascertaining  whether  error 
had  been  committed  in  the  decision.  No  exception 
brought  up  any  erroneous  ruling. 

In  Sullivan  v.  Sullivan  (66  N,  Y.  37),  it  seems  to 
me  the  very  question  here  raised  is  disposed  of.  The 
court  there  says  that  "  we  think  it  too  well  settled  by 
authority  as  well  as  upon  principle,  that  a  remainder- 
man cannot  as  against  others  not  seized  of  a  like 
estate  in  common  with  him,  maintain  the  action,  to 
disturb  the  rule.  If  the  action  should  be  extended 
and  the  benefit  given  to  other  parties  it  must  be  done 
by  legislation." 

And  this  brings  us  to  the  question  whether  legisla- 
tion has  changed  the  law  on  the  subject.  No  sugges- 
tion is  made  anywhere  that  the  amendment  to  the 
Code  is  intended  to  change  the  law.  That  radical 
change,  if  intended,  would  have  been  stated,  and  the 
intent  made  plain.  The  words  of  the  sections  of  the 
Code  *  seem  to  me  to  intend  simply  to  codify  what 
the  law  is,  and  not  to  change  it. 

The  plaintifPs  counsel  admits  in  his  brief  that  the 
court  should  on  request  order  the  premises  sold  sub- 
ject to  the  life  estate  and  subject  to  the  life  tenant's 
rights.  Such  a  sale  would  be  a  gross  injustice  to  the 
infant  and  tliose  not  consenting.  No  such  sale  could 
produce  a  fair  and  open  comi)etition  for  the  lands,  as 
no  buyer  would  desire  to  purchase  such  an  estate,  and 
the  effect  would  only  be  to  declare  the  plaintiffs' 
rights,  which  are  already  admitted. 

I  do  not  feel  disposed,  without  some  clear  law 
showing  the  intent  to  change,  to  hold  that  the  rights 
of  a  life  tenant  can  be  thus  interfered  with,  or  he  be 

*  Section  1688. 
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isnbjected  to  useless  litigation,  and  must  hold  until 
the  higher  courts  change  the  rule,  that  the  action  will 
not  lie. 

In  Moi-se  v.  Morse  (85  If.  Y.  67),  while  this  exact 
case  is  not  before  the  court,  the  following  language 
is  used :  "  Unless  he  took  under  the  will  a  present 
case  in  possession  in  the  premises  in  question,  he  can- 
not maintain  this  action."  And  for  this  the  court 
cited  Sullivan  z).  Sullivan,  supra,  without  disap- 
proval, but  as  being  the  law.  The  case  of  Morse  v. 
Morse  does  not,  as  stated,  raise  the  exact  point  in 
this  case,  but  the  court  affirms  the  doctrine  that  to  en- 
title the  remainderman  to  the  remedy  there  must  be  a 
present  estate  in  possession.  Here  the  estate  in  pos- 
session is  with  the  tenant  for  life  and  cannot  be  dis- 
turbed by  one  who  is  entitled  to  possession  only  on  the 
death  of  the  present  possessor. 

Judgment  for  defendant. 


FRITZE,  Respondent,  «.  PULTZ,  et  al., 

Appellants. 

SUPERIOB  COFET   OF  BUFFALO,  GENERAL  TeBH  ; 

December,  1881. 
§  3063. 

Justice  of  the  Peace. — Judgment  of,  may  be  revereed  teJiere  attachment 

tooi  (panted  upon  fkeufficient  affidavits. 

The  judgment  of  a  justice  of  the  peace  may  be  reversed  upon  appeal 
for  any  error  in  the  proceedings  which  affects  the  substantial  rights 
of  the  appellant,  [i] 

The  issuing  of  an  attachment  upon  insufficient  affidavits  by  a  justice 
of  the  peace,  is  an  error  of  law,  affecting  the  substantial  rights  of 
the  defendants  in  the  action  for  which  the  judgment  must  be  re- 
Ter8ed.['] 
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Appeal  from  judgment  of  justice  of  the  peace. 

The  facts  are  stated  in  the  opinion. 
W.  J.  Wierling^  for  appellants. 
F.  P.  Murray^  for  respondent. 

Smith,  J. — This  is  an  appeal  from  a  judgment  of  a 
justice  of  the  peace.  The  action  was  commenced  by 
summons  which  was  personally  and  duly  served  on 
^ach  of  the  defendants.  When  the  summons  was  issued 
a  warrant  of  attachment  was  also  issued  by  the  justice 
upon  which  certain  personal  property  of  the  defend- 
ants was  seized  by  the  constable.  On  the  return  day  of 
the  summons  the  defendants  appeared  by  an  attorney 
specially,  and  for  the  sole  purpose  of  objecting  to  the 
regularity  and  sufficiency  of  the  affidavit  upon  which 
the  attachment  was  issued,  and  moved  to  vacate  and 
set  aside  the  same,  specifying  the  insufficiency  of  the 
affidavit,  among  other  things,  as  the  ground  of  his 
motion.  The  justice  denied  the  motion  and  the  de- 
fendants did  not  further  appear  in  the  cause  before  the 
justice.  The  affidavit  stated  that  the  defendants  were 
indebted  to  the  plaintiff  in  the  sum  of  twenty-seven 
dollars  and  fifty  cents  over  and  above  all  counter- 
claims for  money  loaned  them  ;  that  they  were  residents 
of  this  State  and  were  about  to  depart  therefrom,  with 
the  intent  to  defraud  the  plaintiff,  and  that  they  were 
about  to  remove  all  their  goods  and  property  from 
this  State  with  a  like  intent;  but  no  facts  or  circum- 
stance was  averred  which  could  enable  the  justice  to 
■determine  that  either  statement  was  true.  Upon  the 
hearing  of  the  cause  on  the  merits  the  plaintiff  was  the 
only  witness  sworn,  and  testified  that  he  was  the 
manager  of  a  theatre  in  Buffalo  ;  that  in  August  last, 
the  defendants  agreed  to  perform  as  actors  at  his  thea- 
tre from  September  11th,  1881,  until  April  1st,  1882,  at 
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$125  per  month,  which  he  agreed  to  pay  them  for 
such  services:  that  they  entered  on  the  performance 
of  their  agreement  and  continued  to  perform  up  to  Oc- 
tober 22d,  1881,  when,  without  any  just  cause,  they  left 
his  service  and  refused  further  to  keep  or  perform  their 
agreement.  He  further  testified,  ''I  was  obliged  to 
engage  and  employ  a  man  from  New  York,  for  which 
I  was  obliged  to  pay  out  and  expend  the  sum  of 
|7  to  pay  his  fare  from  New  York  to  Buffalo.  I  am 
acquainted  with  the  value  of  the  services  of  theatre  per- 
formers. It  will  cost  me  at  least  $10  more  per  month 
to  procure  other  performers  to  fill  the  places  of  defend- 
ants, at  this  season  of  the  year." 

The  plaintiff  also  testified  to  the  loan  of  the  sum  of 
$27.60  by  him  to  defendants.  The  complaint  contained 
a  count  for  the  money  loaned,  and  upon  the  defendants* 
agreement  to  serve  him  as  actors  in  his  theatre,  and 
alleged  that  his  damage^  by  reason  of  their  breach  of 
the  agreement  was  $27.00.  After  his  testimony  was 
closed  the  plaintiff  moved  "to  amend  his  complaint 
to  conform  with  the  proofs,"  which  motion  was  grant- 
ed, and  then  the  justice  rendered  judgment  in  favor 
of  the  plaintiff  for  $94.60  damages  and  $6  costs. 

From  that  judgment  the  defendants  bring  this  ap- 
peal. 

The  plaintiffs  counsel  does  not  claim  that  the  af- 
fidavit upon  which  the  attachment  was  issued  estab* 
lished  the  fraudulent  intent  alleged,  but  he  insists 
that  under  the  existing  Code  ^^no  appeal  can  be  taken 
from  the  decision  of  a  justice  of  the  peace  refusing  to- 
set  aside  or  vacate  an  attachment  granted  by  him,  or 
in  other  words,  an  appeal  from  the  judgment  does  not 
bring  up  for  review  the  validity  or  regularity  of  the 
proceedings  in  attachment." 

It  is  quite  true,  as  the  counsel  argues^  that  under 
the  system  of  practice  in  courts  of  justices  of  the  peace 
heretofore  existing  under  the  provisions  of  the  revised 
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statutes,  the  attachment  was  an  original  process  by 
which  the  action  was  commenced  and  jurisdiction  was 
acquired,  and  upon  which  the  judgment  rested  for  its 
validity.  If  the  attachment  was  issued  upon  an  affi- 
davit which  did  not  meet  the  requirements  of  the 
statute,  it  was  invalid  and  conferred  no  jurisdiction  on 
the  justice,  and  any  judgment  founded  upon  it  must, 
for  that  reason,  be  reversed,  no  matter  how  good  a 
cause  of  action  was  proven.  And  most  of  the  reported 
cases  in  which  justices'  judgments  in  actions  com- 
menced by  attachment  have  been  reversed  on  appeal 
by  reason  of  defects  in  the  affidavit  upon  which  the  at- 
tachment issued,  assign  as  a  reason  for  the  reversal 
that  the  court  below  acquired  no  jurisdiction;  and  it 
is  also  true  that  under  the  existing  Code  the  attachment 
is  no  longer  an  original  process,  but  as  in  courts  of  re- 
cord, merely  a  provisional  remedy  in  aid  of  the  original 
and  final  process  in  the  action. 

All  suits  in  justices'  courts  are  now  commenced  by 
summons,  and  those  courts  now  acquire  jurisdiction 
only  by  the  service  of  that  process  or  by  the  voluntary 
appearance  of  parties  (Code,  section  2876),  The  war- 
rant of  arrest  and  the  precept  in  replevin  as  well  as 
the  attachment  have  ceased  to  exist  as  original  process, 
and  in  their  place  are  substituted  provisional  remedies, 
like  those  prescribed  for  courts  of  record,  in  like  cases, 
and  which,  as  in  those  courts,  accompany  the  summons 
by  which  the  action  is  commenced  (Code,  sections 
2894,  2907,  2910,  2920) ;  and  in  any  case  in  which  a  pro- 
visional remedy  is  resorted  to  if  the  summons  is  person- 
ally served  the  plaintiff  may  proceed  with  his  action, 
and  final  judgment  may  be  rendered  therein,  whether 
the  provisional  remedy  is  served  or  made  effective  or 
not  (Code,  sections  2902,  2917,  2933).  Provisions  are 
also  made  for  motions  to  be  made  by  the  defendant  to 
the  justice  to  vacate  or  modify  an  attachment,  or  an 

order  of  arrest,  allowed  by  him,  or  for  claiming  there- 
VoL.  n.  —10 
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turn  of  property  taken  in  replevin,  analogoas  to 
such  proceedings  in  like  cases  in  the  courts  of  record 
(Code,  sections  3901,  2916,  2925),  and  the  plaintiff's 
counsel  proceeds  to  argae  that  the  justice  having  ac- 
quired jurisdiction  by  the  service  of  the  summons  and 
having  proceeded  to  hear  the  evidence  and  render 
judgment  therein,  it  cannot  be  in  any  manner  affected 
by  the  invalidity  or  irregularity  of  the  attachment, 
which  is  a  mere  collateral  remedy,  not  affecting  the 
merits  of  the  action  ;  and  that  the  case  is  to  be  con- 
sidered as  if  it  were  an  appeal  from  a  judgment  ren- 
dered in  a  court  of  record  ;  in  which  case  it  is  clear  and 
well  settled  that  the  attachment  proceedings  are  not 
brought  up  for  review  and  cannot  be  considered  by  the 
court ;  and  even  assuming  that  this  court  may  vacate 
the  attachment,  the  judgment  remains  unaffected  as  it 
would  be  if  the  attachment  was  set  aside  by  the  jus- 
tice. But  the  counsel  insists  that  this  court  has  no 
power  to  set  aside  the  attachment  or  to  review  the 
action  of  the  justice  in  issuing  it.  It  becomes  neces- 
sary, therefore,  to  consider  and  determine  what  powers 
of  review  upon  an  appeal  from  the  judgment  of  the 
justice  of  the  peace  are  vested  in  this  court  in  re- 
spect to  the  decisions  of  the  justice  touching  the  pro- 
visional remedies  which  he  may  grant  to  the  plaintiff. 
It  is  clear,  both  from  the  provisions  of  the  Code,  and 
from  the  settled  practice  of  the  court,  that  its  power  to 
review  and  reverse,  or  modify  the  judgments  of  justi- 
ces of  the  peace,  is  by  no  means  confined  to  cases  where 
the  justice  has  failed  to  acquire,  or  retain  jurisdiction, 
or  has  made  an  erroneous  decision  upon  the  merits. 
Errors  may  be  made  in  the  issue  form,  or  service  of 
process,  and  in  various  interlocutory  proceedings  for 
which  the  judgment  of  a  justice  will  be  reversed, 
though  they  do  not  directly  touch  the  merits,  or  de- 
prive him  of  jurisdiction.  To  this  end  the  Code  (§  3053) 
provides  that  "The  return  must  contain  all  t7ie  pro- 
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'CeedingSy  including  the  evidence  and  the  judgment, 
unless  the  appellant  has,  in  his  notice  of  appeal,  de- 
manded a  new  trial." 

'*  In  the  latter  case,  the  justice  must  return 

the  summons,  together  with  each  warrant  of  attach- 
ment, order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the 
proof  of  the  service  thereof ;  the  pleadings  or  copies 
thereof ;  the  proceedings  upon  the  trial,  and  the  judg- 
ment," and  when  required  by  the  court,  the  evidence. 

It  also  provides  that  "where  an  appeal  is  founded 
upon  an  error  in  fact  in  the  proceedings  not  affecting 
the  merits  of  the  action,  and  not  within  the  knowledge 
of  the  justice,  the  court  may  determine  the  matter 
upon  affidavits,  or,  in  its  discretion,  upon  the  exam- 
ination of  witnesses  ;  or  in  both  methods.  (Code,  sec- 
tion 3057.)  And  the  power  is  expressly  conferred  to 
"affirm  or  reverse  the  judgment  of  the  justice  in 
whole  or  in  part,  and  as  to  any  or  all  of  the  parties, 
and  for  errors  of  law  or  of  fact."*  These  provisions 
are  not  essentially  different  from  those  of  the  former 
Code  or  of  the  revised  statutes  as  to  the  powers  of  the 
<3ourts  into  which  the  judgments  of  justices  were  re- 
moved for  review.  If  we  consider  the  kinds  of  errors 
which  are  termed  errors  of  law  and  errors  of  fact,  and 
for  which  such  judgments  may  be  reversed  by  the 
appellate  court,  it  will  be  seen  that  many  of  them  are 
such  as  neither  touch  jurisdiction,  nor  affect  the  mer- 
its of  the  action.  Mr.  Wait  in  his  work  on  Practice 
(vol.  4,  page  485),  says,  "  When  a  return  is  made  by  a 
justice  upon  an  apx)eal  taken  for  the  purpose  of  re- 
viewing the  proceedings  below  upon  the  facts  appear- 
ing in  the  return,  such  return  is  considered  as  a  record, 
after  it  is  filed ;  and  if  there  are  any  errors  which 
appear  from  the  face  of  the  record  itself,  those  errors 

*  Code  of  Civil  Procedure,  sectioo  8068. 
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axe  errors  of  law ;  and  where  the  return  is  the  only 
evidence  of  the  erroneous  proceedings  below,  the 
errors  disclosed  by  the  return  are  always  termed  errors 
in  law,  as  distinguished  from  error  in  fact  in  the  pro- 
ceedings. 

"jPbr  errors  of  law  a  Judgment  is  nearly  always 
reversible.  When  a  return  is  made,  but  does  not  set  out 
the  errors  complained  of,  although  there  are  errors  for 
which  the  judgment  is  reversible,  but  the  return  does 
not  disclose  them  because  the  facts  did  not  occur  with- 
in the  knowledge  of  the  justice,  for  which  reason  he 
is  neither  allowed  nor  required  to  return  them,  the 
remedy  of  the  aggrieved  party  is  to  assign  error  in 
fact.  An  error  in  fact  in  such  a  case,  means  some 
error  which  took  place  in  the  proceedings,  not  within 
the  knowledge  of  the  justice,  but  still  of  such  a  char- 
acter as  to  require  a  reversal  of  the  judgment  below, 
if  the  errors  are  properly  established."  And  the 
author  goes  on  to  specify  as  errors  of  fact  under  the 
decisions  of  courts,  those  which  arise  from  some  inca- 
pacity of  the  parties,  such  as  coverture,  an  appearance 
of  an  infant  by  attorney  instead  of  guardian,  a  defect 
or  irregularity  in  the  service  of  process,  misconduct 
of  the  jury  after  they  have  retired  for  deliberation, 
or  of  the  officer  having  them  in  charge,  the  relation- 
ship of  the  justice  or  of  one  of  the  jury  to  one  of  the 
parties,  and  the  like. 

It  is  the  constant  practice  of  the  appellate  courts 
to  reverse  the  judgments  of  justices  of  the  peace  for 
errors  of  fact,  such  as  are  instanced  above  as  well  as 
for  errors  of  law  which  neither  aflfect  nor  impair  the 
jurisdiction  of  the  justice,  nor  have  any  bearing  upon 
the  merits  of  the  controversy  between  the  parties. 
Such  are  the  errors  which  occur  in  respect  to  the  plead- 
ings, to  adjournments,  to  the  impannelling  and  qualifi- 
cation of  jurors,  and  to  numerous  other  interlocutory 
proceedings  which  occur  in  the  progress  of  the  suit.   I 
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think  the  proposition  a  safe  and  sonnd  one,  that  the 
P]  judgment  of  a  justice  of  the  peace  may  be  reversed 
upon  appeal,  for  any  error  in  the  proceedings  be- 
fore the  justice  which  affects  the  substantial  rights  of 
the  appellant.  The  723rd  section  of  the  Code  (which 
is  applicable  to  all  courts),  provides  that ''in  every 
•stage  of  the  action,  the  court  must  disregard  an  error 
or  defect  in  the  pleadings  or  other  proceedings,  which 
does  not  affect  the  substantial  rights  of  the  party. '* 
Surely  the  converse  of  this  rule  should  be  held,  and 
for  every  error  in  the  proceedings  in  an  action  which 
does  affect  the  substantial  rights  of  the  adverse  party 
he  should  have  redress ;  and  it  must  be  considered  to 
be  the  purpose  of  the  law  to  secure  him  such  redress 
either  in  the  court  where  the  error  occurs  or  in  the 
appellate  court  which  reviews  its  judgment. 

In  the  courts  of  record  any  errors  which  may  be 
<5ommitted  in  granting  provisional  remedies  may  be 
corrected  upon  motion,  and  the  decision  of  such  mo- 
tions at  special  term  and  in  many  cases  at  the  general 
term,  may  be  reviewed  upon  appeal. 

In  those  courts  the  redress  and  correction  of  such 
errors  is  very  fuUy  and  carefully  provided  for.  Ques- 
tions arise  upon  the  granting  of  attachments  and  for 
orders  of  arrest  which  affect  the  most  sacred  rights  of 
property  and  person,  and  parties  are  entitled  to  the 
decision  of  such  questions  by  the  court  of  last  resort. 
I  cannot  doubt  that  the  law  has  secured  to  parties 
litigant  in  the  courts  of  justices  of  the  peace  such  re- 
dress as  may  be  had  upon  appeal  for  errors  occurring 
in  those  courts  which  affect  similar  rights. 

If  an  order  of  arrest  is  improperly  and  erroneously 
made  in  an  actiop  before  a  justice  of  the  peace,  upon 
which  the  defendant  may  be  subjected  to  imprison- 
ment either  upon  the  order  or  upon  final  process  in 
the  action,  it  is  certainly  such  an  error  of  law  as  ought 
to  be  redressed  upon  appeal,  and  for  which,  as  there 
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is  no  other  remedy,  the  judgment  should  be  reversed. 
And  the  same  rule  should  be  observed  when  an  attach- 
ment is  erroneously  granted  and  the  defendant's 
property  is  seized  and  held  until  it  can  be  subjected  to 
sale  upon  the  execution  to  be  issued  on  the  judgment 
in  the  action  in  which  such  error  is  committed. 

In  Avery  ^.  Slack  (17  Wend.  85),  the  supreme  court 
affirmed  the  judgment  of  the  court  of  common  pleas, 
which  reversed  the  judgment  of  a  justice  of  the  peace 
in  an  action  for  the  recovery  of  a  penalty  given  by  the 
statute  for  the  error  of  the  justice  in  not  correctly  en- 
dorsing upon  the  summons  a  reference  to  the  statute 
by  which  the  action  was  given. 

There  was  no  claim  that  the  error  affected  the 
jurisdiction  of  the  justice,  but  the  court  said  that  the 
statute  secured  to  the  defendant  the  right  to  the  no- 
tice which  the  endorsement  would  give  him,  of  the 
statute  for  violating  which  he  was  sued,  and  to  disre- 
gard the  error  of  the  justice  would  be  to  repeal  the 
statute.  I  cite  this  case  not  because  it  is  singular,  for 
there  are  many  cases  reported  where  for  no  more  seri- 
ous errors  in  process,  pleadings  or  other  proceedings 
in  actions  in  justices'  courts  the  judgments  have  been 
reversed  upon  appeal ;  but  to  show  that  the  courts  do 
not  hesitate  to  reverse  a  judgment  for  errors  much 
less  serious  than  those  which  authorize  an  unlawful 
seizure  of  the  property  or  person  of  the  defendant 
when  the  law  provides  no  other  remedy  for  such 
errors. 

If  in  this  case  we  do  not  reverse  the  judgment  the 
wrong  done  the  defendants  by  the  seizure  of  their 
property  upon  an  attachment  not  authorized  by  law 
will  be  consummated  by  the  sale  of  the  same  property 
upon  execution  issued  in  the  same  action. 

My  conclusion,  therefore,  is  that  the  issuing  of  the 
attachment  upon  the  insufficient  affidavit  by  the 
court  below  was  an  error  of  law  affecting  the  sub- 
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[•]  stantial  rights  of  the  defendants  in  the  action  for 
which  the  judgment  must  be  reversed. 

I  am  also  of  opinion  that  to  "render  judgment 
according  to  the  justice  of  the  case  "  (in  the  language 
of  the  Code),  this  judgment  ought  to  be  reversed  upon 
the  merits.  In  the  plain tiflPs  affidavit,  upon  which  he 
obtained  the  attachment,  he  swears  that  his  claim  in 
the  action  is  for  the  sum  of  $27.50  for  money  loaned 
the  defendants.  In  his  complaint  he  adds  to  this 
claim  a  count  for  breach  of  contract,  by  which  defend- 
ants agreed  to  render  him  certain  services,  and  stat- 
ing his  damages  for  such  breach  at  the  further  sum 
of  $27.  On  the  trial,  in  the  absence  of  the  defendants, 
and  no  one  appearing  for  them,  he  being  the  only  wit- 
ness sworn,  claimed  that  his  testimony  showed  that 
his  damages  by  reason  of  the  breach  of  contract  were 
$40  more  than  he  had  stated  in  his  complaint,  and 
moved  and  was  allowed  to  amend  his  complaint  so  as 
to  correspond  to  his  testimony  as  to  such  damages, 
and  the  judgment  rendered  was  for  $94.50,  the  whole 
amount  thus  claimed. 

I  am  of  the  opinion  that  the  testimony  does  not 
show  that  the  plaintiff  sustained  the  damages  by  the 
defendants'  breach  of  their  contract  of  service,  which 
he  claimed  and  was  allowed,  and  that  even  if  his  testi- 
mony did  show  such  damages,  the  amendment  of  the 
complaint  allowed  was  under  the  circumstances  an  im- 
proper and  erroneous  exercise  of  the  power  to  amend. 

For  these  errors,  directly  affecting  the  merits  there- 
fore, as  weU  as  the  error  in  issiiing  the  attachment,  the 
judgment  should  be  reversed  with  costs. 

Sheldon,  C.  J.,  and  Beck  with,  J.,  concur. 
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ARTEAGA,   Respondent,  v.  FLACK,  et  al., 

Appellants. 

Court  of  Appeals,  Mabch,  1882. 

§§  687,  693. 

BaM, — What  U  failure  of  ^  to  justify. — Sheriff  cannot  r&<irreit  dj^enir- 
ant^  released  on  giving  bail,  until  he  has  failed  tojuHify, 

A  Bberiff  who  has  arrested  a  defendant  under  an  order  in  a  civil 
action,  and  discharges  him  on  receiving  bail,  >ha8  no  right  to  re- 
arrest him  until  the  bail  has  failed  to  justify. 

Where  a  defendant  arrested  in  mesne  proceedings  gave  bail,  and  was 
released,  and  the  plaintiff  served  notice  of  non-acceptance,  and 
afterwards,  by  stipulation,  extended  the  time  to  serve  notice  of 
justification,  Held^  that  there  was  not  such  a  failure  to  justify  as 
would  make  the  sheriff  liable  as  bail,  with  the  right  to  arrest  and 
detain  his  principal. 

An  instrument  signed  by  the  sheriff  directing  a  deputy  to  re-arrest  a 
defendant  for  failure  of  his  bail  to  justify,  is  not  process  within  the 
rule  that  process  regular  upon  its  fs^e  protects  those  acting  under 
it. 

Appeal  from  order  of  general  term  of  superior 
court  of  the  city  of  New  York,  affirming  judgment  of 
trial  term. 

The  facts  are  stated  in  the  opinion. 

Vanderpoel^  Oreen  &  Cummings^  for  appellants. 

John  Brooks  Leamit^  for  respondent. 

Eabl,  J.— On  the  3d  of  July,  1876,  an  order  of  ar- 
rest was  granted  against  this  plaintiff  in  an  action 
brought  against  him  by  Mrs.  Leitch,  and  the  order 
was  delivered  to  Mr.  Connor,  who  was  the  sheriff  of 
the  City  and  County  of  New  York.    On  the  same  day 
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Sheriff  Conner  arrested  him,  and  he  immediately  gave 
■bail  in  the  form  required  by  the  practice,  with  two 
sureties.  On  the  6th  of  Julj',  notice  of  the  non-accept- 
ance of  the  bail  was  served  on  the  sheriff  by  the  at- 
torney for  Mrs.  Leitch,  and  on  the  8th  of  July,  he 
transmitted  such  notice  to  the  attorneys  for  Arteaga. 
On  the  12th  of  July,  these  attorneys  moved  to  vacate 
the  order  of  arrest,  and  so  far  as  appears  in  this  case, 
that  motion  has  not  been  decided.  On  the  17th  of 
July,  a  stipulation  was  signed  by  Mrs.  Leitch's  at- 
torney, giving  Arteaga  ten  days'  further  time  to  serve 
notice  of  justification  of  his  bail.  On  the  26th  of  July, 
u  further  stipulation  was  signed  by  the  same  attorney, 
<5onsenting  that  Arteaga  should  have  five  days,  after 
the  decision  of  the  motion  to  vacate  the  order  of  arrest, 
within  which  time  to  serve  notice  of  justification  of 
the  bail.  On  the  20th  of  November,  the  sheriff  sent  a 
letter  to  Arteaga' s  attorneys,  notifying  them  that  he 
would  expect  the  undertaking  upon  the  arrest  to  be 
approved  at  once,  either  by  the  judge  on  justification 
or  by  Mrs.  Leitch' s  attorney ;  and  it  was  claimed  upon 
the  trial,  although  not  conclusively  proven,  that  on 
November  22d,  Arteaga's  attorneys  replied  to  the  let- 
ter of  the  sheriff  by  sending  to  the  sheriff's  oflSce  a 
<5opy  of  the  stipulation  last  referred  to.  Conner's 
term  of  oflftce  as  sheriff  expired  on  the  31st  day  of 
December,  1876.  On  the  5th  day  of  January,  1877,  he 
-executed  and  annexed  to  the  original  undertaking  of 
bail,  the  following  instrument,  entitled  in  the  action 
in  which  the  arrest  was  made : 

' '  Serapio  Arteaga  is  hereby  remanded  to  jail  for 
non-justification  of  the  annexed  undertaking,  and 
Jas.  H.  Erb  or  Jas.  E.  Hasson  is  hereby  deputized  to 

execute  the  within  remand. 

*' Wm.  C.  Conner, 

'' Late  Sheriff".'* 
The  defendant  Erb  took  this  instrument  with  the 
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undertaking  annexed  thereto,  and  on  the  17th  of  Jan- 
uary arrested  Arteaga  and  took  him  to  the  county  jail, 
and  there  delivered  him  to  the  defendant  Watson,  the 
jailor  thereof,  by  whom  he  was  detained  until  he  was 
discharged  by  virtue  of  a  writ  of  habeas  corpus,  upon 
the  20th  day  of  January.  Arteaga,  claiming  that  he 
was  illegally  arrested  and  imprisoned,  thereafter  com- 
menced this  action  to  recover  damages  for  the  illegal 
arrest  and  imprisonment,  making  the  sheriflf,  Erb,  and 
Watson,  defendants.  There  have  been  two  trials  of  the 
action.  Upon  the  first  trial  the  plaintiff  was  nonsuited, 
and  upon  an  appeal  to  the  general  term  the  judgment 
entered  upon  the  nonsuit  was  reversed  and  a  new  trial 
was  granted  (46  Superior  CL  R.  91).  The  action  was 
again  brought  to  trial,  and  upon  the  last  trial  the 
trial  judge  decided,  as  matter  of  law,  that  the  plain- 
tiff was  entitled  to  recover,  and  submitted  to  the  jury 
only  the  question  of  damages.  From  the  judgment 
entered  in  favor  of  the  plaintiff  upon  the  verdict  of  the 
jury  defendants  appealed  to  the  general  term  of  the 
court,  and  from  affirmance  there,  to  this  court. 

The  contention  on  the  part  of  the  defendants  is 
that  as  bail  had  not  justified,  the  sheriff  became  bail 
for  Arteaga,  and,  as  such,  had  the  right  to  re- arrest 
him  and  detain  him.  On  the  part  of  the  plaintiff  it  is- 
contended  that  there  was  no  failure  of  bail  to  justify, 
and  that  therefore  the  sheriff  did  not  become  bail  in 
such  a  sense  that  he  could  re- arrest  the  plaintiff  :  and 
it  is  further  contended  that  even  if  the  sheriff  in  any 
sense  became  bail  upon  the  delivery  to  him  of  the 
undertaking,  he  was  absolutely  discharged  by  the 
stipulation  given  by  Mrs  Leitch's  attorney,  extending 
the  time  for  the  justification  of  bail. 

The  decision  of  the  question  thus  presented  for  our 
consideration  depends  upon  several  sections  of  the 
Code  of  Civil  Procedure,  and  it  is  not  entirely  free 
from  difficulty.    We  are,  however,  of  opinion  that  the 
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case  was  properly  disposed  of  in  the  court  below. 
Section  185*  of  the  Code  of  Procedure  provides  that 
the  sheriff  shall  execute  the  order  of  arrest  by  arrest- 
ing the  defendant  and  keeping  him  in  custody  until 
discharged  by  law.  Section  186  f  provides  that  the 
defendant  at  any  time  before  execution  shall  be 
discharged  from  arrest  either  upon  giving  bail  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arrest, 
and  that  the  defendant  may  give  such  bail  whenever 
arrested  at  any  hour  of  the  day  or  night,  and  shall 
have  reasonable  opportunity  to  procure  it  before  being 
committed  to  prison.  Section  187:|:  prescribes  the  form 
of  the  undertaking  to  be  executed  by  two  or  more 
sufficient  sureties  as  bail.  Section  188  provides  that 
at  any  time  before  a  failure  to  comply  with  the  under- 
taking, the  bail  may  surrender  the  defendant  in  their 
exoneration.  § 

Section  192  provides  that  within  the  time  limited 
for  that  purpose  in  the  order  of  arrest,  the  sheriff 
shall  deliver  the  order  to  the  plaintiff  or  his  attorney, 
with  his  return  indorsed,  and  a  certified  copy  of  the 
undertaking  of  the  bail,  and  the  plaintiff,  within  ten 
days  thereafter,  may  serve  upon  the  sheriff  a"  notice 
that  he  does  not  accept  the  bail,  or  he  shall  be  deemed 
to  have  accepted  it  and  the  sheriff  shall  be  exonerated 
from  liability.  Section  193 1  provides  that  on  the 
receipt  of  such  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter,  give  to  the  plaintiff  or  the 
attorney  by  whom  the  order  of  arrest  is  subscribed, 
notice  of  the  justification  of  the  same  before  a  judge, 
at  a  specified  time  and  place,  the  time  to  be  not  less 
than  five  nor  more  than  ten  days  thereafter.    Section 

♦  Code  of  Civil  Procedure,  Section  568. 

t  New  Code,  Section  678. 

X  Section  675  of  the  new  Code  is  a  Bubstittite  for  thii. 

§  See  Code  of  Civil  Procedore,  section  677. 

I  New  Code,  section  678. 
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195  *  provides  that  for  the  purpose  of  justification, 
each  of  the  bail  shall  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  may  be 
examined  on  oath  on  the  part  of  the  plaintiff  touching 
his  sufficiency,  in  such  a  manner  as  the  judge  shall, 
in  his  discretion,  think  proper.  Section  201  f  pro- 
vides that  if,  after  being  arrested,  the  defendant 
escape  or  be  rescued,  or  bail  be  not  given  or  justified, 
or  a  deposit  be  not  made  instead  thereof,  the  sheriff 
shall  be  liable  as  bail ;  and  section  203  provides  that 
the  bail  taken  upon  the  arrest  shall,  unless  they  just- 
ify, or  other  bail  be  given,  and  justify,  be  liable  to  the 
sheriff  by  action  for  all  damages  that  he  may  sustain 
by  reason  of  such  omission. 

I  have  now  called  attention  to  all  the  sections  of 
the  Code  which  have  any  important  bearing  upon  the 
matter  to  be  determined.  When  the  sheriff  makes 
the  arrest,  if  the  defendant  offers  sufficient  bail,  he 
must  take  it  and  discharge  him.  It  is  not  discretion- 
ary with  him  whether  or  not  he  will  take  bail.  He 
is  bound  to  take  it,  and  if  he  refuses,  acts  oppressively 
or  declines  to  accept  reasonable  bail,  he  can  be  held 
responsible  for  his  misconduct  in  some  form.  As  the 
bail  is  in  the  first  instance  for  his  protection,  he  must 
see  to  it  that  it  is  sufficient,  and  for  that  purpose 
make  the  necessary  examination  and  inquiry.  He 
must  satisfy  himself  that  the  persons  taken  as  bail  are 
of  sufficient  pecuniary  responsibility  to  indemnify 
him  against  loss.  If  the  plaintiff  in  the  action  fails, 
within  the  time  named  in  seotion  192,  to  give  notice 
that  he  does  not  accept  the  bail,  he  is  deemed  to  have 
accepted  it,  and  the  sheriff  is  exonerated.  If  he  gives 
the  notice,  then  the  sheriff  for  his  own  protection,  or 
the  defendant's  attorney,  or  both  of  them,  may  by 

*  Code  of  Civil  Procedure,  section  680. 

t  Section  581  of  the  Code  of  Civil  Procedare. 
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notice  require  the  bail  to  justify,  and  if  no  such  notice 
be  given  either  by  the  sheriff  or  the  defendant's  attor- 
ney, and  thus  the  bail  fail  to  justify,  or  if  the  notice 
be  given  and  the  bail  fail  to  justify,  then  under  sec- 
tion 201  of  the  Code  the  sheriff  himself  becomes  liable 
as  bail,  and  his  liability  as  bail  does  not  spring  into 
existence  until  such  failure  to  justify.  Until  such 
failure  he  cannot  re- arrest  the  defendant.  To  allow 
such  re-arrest  would  defeat  the  plain  purpose  of  the 
statute. 

If  he  could  arrest  at  any  time  after  he  had  dis- 
charged the  defendant  upon  bail,  he  could  practically 
constantly  deprive  him  of  his  liberty  and  of  the  privi- 
lege of  bail  carefully  secured  to  him  by  law.     If  the 
defendant  has  once  given  the  bail  which  the  sheriff 
lias  accepted,  he  is  no  longer  in  the  custody  or  care  of 
the  sheriff,   and  he  has  the  absolute  light  to  be  at 
large,  the  sheriff  holding  the  undertaking  as  his  se- 
curity.   It  is  the  failure  of  bail  in  one  of  the  modes 
specified  in  the  Code  to  justify  only,  that  makes  the 
sheriff  liable  as  bail  with  the  right  to  arrest  and  detain 
his  principal. 

It  is  not  now  necessary  to  determine  what  rights 
fte  sheriff  would  have  against  the  defendant  if  he  had 
'^een  imposed  upon  and  induced  by  fraud  and  mis- 
^presentation  to  take  insufficient  bail,  or  if  the  bail 
^i  died  or  become  insolvent  before  they  could  justify, 
^  there  is  no  allegation  here  that  the  bail  taken  by 
Ae  sheriff  weye  not  abundantly  solvent  and  responsi- 
ve. No  great  inconvenience  can  result  from  this  con- 
struction of  the  provisions  of  the  Code  to  the  sheriff, 
because  he  can  at  once  see  to  it  that  the  bail  is  re- 
quired to  justify.  In  this  case  he  knew  the  bail  had 
^ot  justified,  and  he  could  probably  have  intervened 
^t  any  time  before  he  re-arrested  the  plaintiff  and  re- 
quired the  justification,  and  thus  terminated  hia 
responsibility  or  secured  his  rights  as  bail. 
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It  matters  not  that  the  sheriff,  at  the  time  of  the 
re-arrest,  did  not  know  of  the  stipulations.  When 
the  arrest  was  made  Arteaga  objected  to  it,  and  before 
he  was  taken  to  the  jail  the  sheriff  was  fully  informed 
of  all  the  facts,  and  of  the  claim  by  Arteaga  that  he 
was  not  liable  to  be  re-arrested. 

On  behalf  of  the  defendant,  Watson,  it  is  con- 
tended that  he  cannot  be  held  responsible  for  the  ille- 
gal imprisonment  of  the  plaintiff.  It  is  claimed  for 
him  that  the  papers  delivered  to  him  when  Arteaga 
was  brouglit  to  the  jail  constituted  process  r^ular 
u])on  its  face,  and  that  hence  he  is  protected.  But 
there  was  no  process  within  the  meaning  of  the  law 
referred  to.  These  papers  was  a  mere  authority 
given  by  the  sheriff  for  his  own  private  purpose  and 
benefit  to  arrest  and  detain  the  plaintiff,  and  they 
could  protect  no  one  who  acted  upon  them  unless 
they  actually  conferred  the  authority.  Watson,  in 
what  he  did  in  the  detention  of  the  plaintiff,  merely 
acted  as  the  agent  of  the  sheriff,  and  his  acts  must 
stand  or  fall  upon  the  same  defenses  which  the  sheriff 
makes. 

We  are,  therefore,  of  opinion  that  this  judgment 
should  be  affirmed. 

All  concur,  except  Andeews,  C.  J.,  absent 
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BERDELL,  Appellant,  t.  BERDELL,  Respondent. 

SXTP«KV^    COFBT,     PlEST    DEPARTMENT;     GeNEBAL 

Term,  May,  1882. 
§  870,  et  seq. 

MyiminaiUon  before  trioL* — Party  examined  'btfere  tritU  may  be  eaUed 

<Kt  the  trial, 

A  party  who  has  examined  his  adversary  in  an  action,  out  of  court,  is 
not  thereby  precluded  from  calling  him  at  the  trial  as  a  witness  ['], 
especially  when  the  object  of  so  calling  him  is  declared  to  be  to 
prove  additional  facts,  about  which  he  has  not  been  examined  [']. 

Appeal  from  order,  entered  at  trial  term,  dis- 
missing complaint. 

The  facts  are  stated  in  the  opinion. 
Alfred  Taylor,  for  appellant. 

Ifiles  &  Bagley,  for  respondent. 

Per  Curiam. — Onr  examination  of  this  case  npon 
the  merits  leads  to  the  impression  that  the  complaint 
was  properly  dismissed.  But  we  are  not  disposed  to 
pass  upon  that  question  distinctly,  because  we  think 
a  new  trial  must  be  granted  upon  exceptions  taken  to 
the  rulings  of  the  court. 

The  plaintiff  had  examined  the  defendant,  Julia  C. 
Berdell,  under  the  provisions  of  the  Code.f  He  sub- 
poenaed Mrs.  Berdell  and  brought  her  into  court  as  a 
witness  at  the  trial  and  asked  that  she  be  sworn.    The 

*  See  note  on  Examination  before  Trial,  Civ.  Pro,  B,  73. 
t  Code  of  Civil  Procedure,  section  870,  et  seq. 
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counsel  for  the  defendant  objected  to  her  being  swom^ 
on  the  gronnd  that  she  had  been  examined  before  trial 
at  the  instance  of  the  adverse  party.  The  court  there- 
upon ruled  that,  having  been  examined  before  the 
trial  at  the  instance  of  the  adverse  party,  she  could 
not  be  called  as  a  witness  at  the  trial  by  the  adverse 
party.    To  this  ruling  the  plaintiff  duly  excepted. 

The  following  further  proceedings  were  then  had, 
as  appears  in  the  case  : 

PlaintiJBTs  counsel — ^I  propose  to  call  Julia  C.  Ber- 
dell to  prove  additional  facts  about  which  she  was  not 
examined  before  the  trial. 

Objected  to. 

The  Court — You  cannot  call  her  as  a  witness,  hav- 
ing examined  her  before  the  trial. 

To  which  ruling  the  plaintiff  duly  excepted. 

Plaintiff's  counsel — This  examination  was  taken 
at  the  office  of  the  defendant's  counsel,  and  no  judge 
was  present ;  and  I  desire  to  ask  her  some  questions 
inadvertently  omitted  to  be  asked  on  the  examination. 

The  court  refused  to  i)ermit  her  to  be  called  as  a 
witness,  to  which  ruling  counsel  for  plaintiff  duly  ex- 
cepted. 

Plaintiff^  s  counsel — I  desire  to  prove  by  her  some 
facts  not  included  in  this  examination,  and  on  which 
she  was  not  examined. 

The  court  refused  to  permit  her  to  be  called  as  a 
witness,  to  which  ruling  the  plaintiff  duly  excepted. 
Under  this  ruling  of  the  court,  plaintiff' s  counsel  read 
t^e  examination  of  Julia  C.  Berdell,  taken  before 
trial. 

We  are  of  the  opinion  that  the  rulings  of  the  courts 
in  disposing  of  the  several  offers  of  the  counsel,  and 
in  refusing  to  i)ermit  Mrs.  Berdell  to  be  sworn  as  a 
witness,  were  erroneous.  The  Code  does  not,  by  any 
of  its  provisions,  preclude  a  party  who  has  examined 
his  adversary  in  an  action,  out  of  the  court,  from  call- 
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ing  him  at  the  trial  as  a  witness,  especially  when 
[']  the  object  of  so  calling  him  is  declared  to  be  to 
prove  additional  facts,  about  which  he  was  not 
examined,  and  to  ask  questions  inadvertently  omitted 
to  be  asked  on  the  examination.  Where  an  examina- 
tion taken  out  of  court  has  been  read  upon  the  trial 
by  the  party  in  whose  favor  it  was  taken,  the  court 
may  properly  preclude  that  party  from  further  exam- 
ination upon  the  subjects  embraced  in  the  deposition. 
But  even  in  such  case  it  was  said  in  Wilmont  v.  Mes- 
erole  (40  Supr.  321)^  that  the  party  would  be  at  liberty 
to  examine  as  to  new  matters,  or  as  to  matters  which 
by  inadvertence  had  been  omitted. 

But  when  an  examination  taken  out  of  court  is 
not  used  or  sought  to  be  used  by  the  adverse  party, 
we  do  not  think  the  Code  precludes  the  calling  of 
[•]  the  witness  by  such  party  on  the  trial  in  court  for 
a  general  examination.  But  if  this  is  not  so,  that 
is  certainly  no  ground  for  holding  that  an  examina- 
tion cannot  be  had  as  to  new  matters,  or  as  to  subjects 
inadvertently  omitted. 

For  these  reasons  we  think  the  judgment  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Davis,  P.  J.,  Brady  and  Ingalls,  JJ.,  concurred. 
Vol.  n.— 11 
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EsTATB  OP  HARRIET  K  WITHERS. 

Subbooatb's  Coitbt,  New  Tobk  County  ;  August, 

1882. 

§§  2561,  2662. 

0M«  in  ntrrogaW^M court, — Oannot  be  awarded  directly  to  eouneel. — 8ur» 

roffate  no  power  to  direct  adminietrator  to  pay  hie  oounecl  for 

eervica, — Per  diem  allowaneee  to  adminietrator. 

There  is  no  aatbority  whereby  a  surrogate  can  lawfully  award  com- 
pensation out  of  a  decedent's  estate  directly  to  the  counsel  of  parties 
litigant.  [*] 

Jl  surrogate  has  no  power  to  direct  an  executor  to  pay  a  sum  to  his 
counsel  for  the  services  of  the  latter.  [*] 

An  administrator  can  only  be  granted  an  allowance  under  sections 
8561  and  2663  of  the  Code,  for  such  days  as  were  actually  and 
necessarily  occupied  in  a  trial  or  the  preparation  therefor  or  in  pre- 
paring his  accounts  for  settlement.  [\  *]  Whether  hper  diem  allow- 
ance can  be  made  to  an  administrator  for  time  of  his  counsel  so 
necessarily  occupied,  Qt«sr^.['] 

In  a  case  within  section  3561  of  the  Code  the  surrogpite  has  no  power 
to  award,  under  any  circumstances,  a  greater  sum  as  costs  than  that 
proYided  for  in  sections  2561  and  3563.  [*] 

Motion  to  set  aside  an  order  granting  costs  and 
allowances  ont  of  an  estate. 

The  facts  are  stated  in  the  opinion. 

Francis  Lawloii,  Jr.^  for  motion. 

Henry  D.  Birdsall  &  Joseph  B.  Reilly^  opposed. 

Rollins,  S.  —By  order  of  this  court  the  question 
was  submitted  to  a  referee  whether  the  bond  of  the 
administratrix  of  this  decedent's  estate  afforded  ade- 
quate security  to  creditors  and  parties  in  interest* 
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Upon  the  coining  in  of  the  referee's  report  an  order 
i^as  entered,  which  the  administratrix  now  seeks  to 
set  aside,  in  so  far  as  it  grants  certain  costs  and  allow- 
ances out  of  the  estate.  The  order  in  question  directs 
that  the  moving  party  in  the  proceeding  "  be  allowed 
ior  his  costs  and  expenses  the  sum  of  two  hundred 
:and  seventy-five  dollars,  to  be  paid  to  his  counsel 

and  that  the  administratrix  be  allowed  for  her 

•costs  and  expenses  the  sum  of  one  hundred  and  fifty 
•dollars,  to  be  paid  to  her  counseV^  It  further  pro- 
vides that  she  sha  11  take  these  moneys  out  of  the  funds 
of  the  estate  and  deposit  them  w|th  the  clerk  of  this 
oourt  for  disbursement,  in  accordance  with  the  fore- 
going provisions. 

This  order  was  improvidently  entered.  Its  direc- 
tions that  costs  be  paid  to  the  respective  counsel  out 
of  the  moneys  of  the  estate,  and  that  the  administra- 
trix deposit  with  the  clerk  an  amount  sufficient  for 
that  purpose  are  clearly  in  excess  of  the  jurisdiction 
of  this  court.  The  surrogate  of  New  York  was 
authorized  by  the  act  of  1870  (chapter  869,  sec.  9)  to 
make  allowances  in  lieu  of  costs,  directly  to  counsel. 
TThat  act  has  been  repealed,  and  in  the  Code  of  Civil 
Procedure  which  has  supplanted  it,  there  is  no  pro- 
vision whereby  the  surrogate  of  this  or  any  other 
{*]  county  can  lawfully  award  compensation  out  of  a 
decedent's  estate  directly  to  the  counsel  of  parties 
litigant.  In  this  respect  the  law  which  was  in  force 
throughout  the  State  for  many  years  prior  to  1870  has 
been  practically  restored.  What  that  law  was  is  dis- 
closed not  only  by  examination  of  the  statutes,  but 
by  numerous  judicial  decisions  (see  Western  t).  Ro- 
maine,  1  Brad.  37  ;  Wilcox  v.  Smith,  26  Barb.  399 ; 
Lee  t).  Lee,  39  Barb.  172 ;  Devin  d.  Patchin,  26  N.  Y. 
448  ;  Reed  v.  Reed,  52  N.  T.  651). 

The  statute  in  force  prior  to  1870  was  as  follows : 
^'In  all  cases  of  contest  before  a  surrogates' s  court, 
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Buch  court  may  award  costs  to  the  party  in  the  jndg* 
ment  of  the  court  entitled  thereto,  to  be  paid  either 
by  the  other  party  personally  or  out  of  the  estate 
which  shall  be  the  subject  of  such  controversy'*  (2 
Revised  Statutes,  223,  section  10 ;  3  Bariks^  6th edition,. 
330). 

It  is  demonstrated  by  the  decisions  just  cited  that 
prior  to  the  adoption  of  the  Revised  Statutes  surro- 
gates had  no  authority  to  award  any  costs  or  allow- 
ances whatever,  either  to  parties  or  counsel ;  and  that, 
so  far  as  counsel  are  concerned,  there  has  never  been 
authority  to  compensate  them  directly,  except  during- 
the  period  in  which  the  act  of  1870  was  upon  the  stat- 
ute book.  This  view  is  clearly  recognized  by  the 
court  of  appeals  in  Noyes  v.  Children's  Aid  Society 
(70  N.  Y,  483). 

It  is  claimed  by  the  former  counsel  for  the  admin- 
istratrix and  by  the  opposing  counsel,  at  whose  joint 
instance  was  entered  the  order  under  discussion,  that  it 
is  not  unlawful,  within  the  decisions  above  cited,  be- 
cause in  form  it  grants  costs  to  the  parties  and  not  to 
their  attorneys.  However  this  may  be,  the  order  is  in 
substance  a  violation  of  law,  and  should  not  be  up- 
held. It  requires  the  administratrix  and  the  clerk  of 
the  court  to  take  steps  which  will  absolutely  insure 
such  payments  to  counsel  as  the  court  would  have  no 
authority  to  award  directly. 

The  order  is  objectionable  for  another  reason,  so 
far  as  it  requires  the  administratrix  to  compensate 
[■]  her  own  attorney.  It  is  doubtful  whether  such  a 
direction  could  lawfully  have  been  made,  even 
while  the  act  of  1870  was  in  force  (Marsh  v.  Avery,  81 
N.  T.  30).  It  is  clear  that  there  has  been  no  warrant 
for  such  procedure  since  that  act  was  repealed,  and 
since  the  authority  of  the  surrogate  of  this  county 
has  been  subjected  to  the  same  limitations  by  which 
similar  officers  in  other  parts  of  the  State  have  always 
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been  restrained  (Seaman  v.  Whitehead,  78  If.  7. 
306). 

The  motion  to  set  aside  the  objectionable  order  li 
therefore  granted. 

As  to  the  contents  of  the  order  which  mnst  be  en- 
tered in  its  stead  it  is  proper  to  state  that,  apart  from 
the  erroneous  features  which  have  been  already  con- 
sidered, the  amounts  which  the  existing  order  awardi 
as  costs  are  in  excess  of  what  is  authorizable  by  law- 

In  place  of  the  broad  discretion  which  the  surro- 
gate was  privileged  to  exercise  while  the  statute  of 
1870  was  in  force,  he  is  now  restrained  within  the 
very  narrow  limits  of  the  Code  of  Civil  Procedure. 
Except  in  certain  cases,  which  need  not  be  here  dis- 
cussed, and  which  seldom  present  themselves  for  con- 
sideration, the  sums  which  can  lawfully  be  granted 
for  costs  and  allowances  must  be  ascertained  by  refer- 
ence to  sections  2561  and  3562. 

Section  2561  provides  that  ''  the  surrogate,  upon 
rendering  a  decree,  may  in  his  discretion  fix  such  a 
sum  to  be  allowed  as  costs,  in  addition  to  the  dis- 
bursements, as  he  deems  reasonable,  not  exceeding, 
where  there  has  not  been  a  contest,  twenty -five  dol- 
lars, or  where  there  has  been  a  contest,  seventy 
dollars  ;  and,  in  addition  thereto,  where  a  trial  or 
hearing  upon  the  merits  necessarily  occupies  more 
than  two  days,  ten  dollars  for  each  additional  day." 

The  succeeding  section  (eec.  2562)  permits  an  ad- 
ditional award  "for  counsel  fees  and  other  expenses'' 
to  executors,  administrators,  guardians  and  testa- 
mentary trustees,  upon  the  judicial  settlement  of  their 
accounts.  The  amount  of  this  allowance  must  be  de- 
termined by  a  per  diem  calculation,  and,  like  the 
other,  cannot  exceed  the  maximum  sum  of  ten  dollars 
for  each  day  employed  in  the  trial  and  necessarily 
occupied  in  preparing  therefor  and  in  making  ready 
the  account  for  settlement. 
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These  provisions,  however  simple  and  unequivocal 
they  may  seem  to  a  casual  reader,  are  not  always  easy 
of  application,  and  their  meaning  is  by  no  means  free 
from  doubt. 

They  have  certain  features,  however,  which  are 
distinct  and  unmistakable : 

1st.  They  declare  that,  however  eminent  may  be 
the  counsel  who  renders  legal  services  in  a  proceeding- 
in  this  court  for  any  other  party  than  an  executor,  an 
administrator,  a  guardian,  or  a  testamentary  trustee, 
the  maximum  amount  which  can  be  taxed  for  those 
services  in  favor  of  his  client  or  for  his  own  benefit  is 
the  sum  of  seventy  dollars,  together  with  ten  times  as 
many  dollars  as  there  have  been  days,  less  two  neces- 
sarily occupied  in  the  trial  or  hearing.  2nd.  And  they 
further  declare  that  precisely  the  same  limitations 
apply  also  to  executors,  administrators,  guardians 
and  testamentai  y  trustees,  except  that  upon  the  final 
accounting  of  such  officers  they  may  be  awarded  in 
addition,  not  more  than  ten  dollars  for  each  day  em- 
ployed in  the  trial  and  necessarily  oec^^/eti  in  prepar- 
ing therefor,  and  in  arranging  and  setting  out  his 
account. 

It  need  scarcely  be  said  that  the  statute  which  has 
thus  regulated  the  authority  of  the  surrogate  to  award 
costs,  does  not  preclude  executors,  administrators, 
trustees  or  guardians  from  employing  counsel  to  give 
them  necessary  legal  assistance  in  the  management  of 
their  trusts  or  from  rewarding  the  services  of  such 
counsel  according  to  their  value,  and  without  refer- 
ence to  the  limitati(ms  of  the  Code  of  Procedure.  For 
payment  so  made,  such  an  officer  may,  of  course,  pre- 
sent to  the  surrogate  his  claim  for  reimbursement  out 
the  funds  of  the  estate.  Such  claim  may  justly  form, 
as  it  often  does  form,  one  of  the  items  with  which  he 
credits  himself  in  his  accounts  ;  and  so  presented,  it  is 
laid  bare  to  the  scrutiny  of  all  persons  interested  in 
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the  estate,  may  be  objected  to,  like  other  items,  by 
any  party  who  chooses  to  contest  it,  and  will  be  al- 
lowed or  disallowed,  according  as  it  is  ascertained  to 
have  been  a  proper  or  improper  disbursement  (Gilman 
V.  Gilman,  QT.  &C.  214,  affirmed  by  conrt  of  appeals, 
68  N.  Y.  41). 

Whether  upon  a  final  acconnting  snch  payment  to 
counsel  can  ever  be  sanctioned  as  a  charge  against  the' 
estate  when  it  recompenses  services  which  have  al- 
ready been  the  subject  of  taxation  by  the  surrogate, 
and  for  which  the  accounting  party  has  been  granted 
the  statutory  allowance,  need  not  be  here  determined. 

All  that  is  now  necessary  to  maintain  is  the  propo> 

sition  that,  however  distinguished  may  be  the  counsel 

and  however  valuable  his  services,  the  surrogate 

["]    has  no  power  to  award,  under  any  circumstances,. 

a  larger  compensation  than  ten  dollars  per  day, 

in  addition  to  seventy  dollars. 

This  is,  no  doubt,  in  many  instances  a  very  meagre 
and  insufficient  reward — far  less  than  the  court  would 
feel  bound  to  allow  in  the  exercise  of  a  wider  dis- 
cretion ;  but  it  is  the  maximum  reward  which  the  law 
has  established,  and  that  law,  both  in  its  letter  and 
its  spirit,  must  be  respected  and  obeyed. 

My  observation  of  the  circumstances  attending  the 
present  case  has  led  me  to  scrutinize  other  cases  in 
which  applications  are  pending  for  costs  and  allow- 
ances. 

There  is  a  rule  of  this  court,  established  by  my 
predecessor,  which  prescribes  the  procedure  for  the 
adjustment  of  such  costs  and  allowances,  and  requires 
certain  affidavits  to  be  filed  for  the  information  of  the 
surrogate.  It  seems  to  be  not  infrequently  the  case 
that  these  affidavits,  purporting  to  contain  averments 
as  to  the  amount  of  time  employed  by  counsel,  dis- 
close the  number  of  days  and  parts  of  days  spent  at 
the  trial  or  hearing  or  in  preparing  for  the  same,  or  iih 
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making  up  the  account,  as  the  case  may  be.  It  is 
manifest  that  such  evidence  does  not  afford  a  proper 
foundation  for  the  action  of  the  court.  One  may  be 
engaged  for  '^ parts  ^^  of  all  the  days  in  a  year,  and 
yet  consume  no  more  time  than  is  customarily  devo- 
ted to  the  labors  of  a  single  week. 

The  estate  of  decedents  are  now  so  well  protected 
against  excessive  demands  of  counsel  by  the  restric- 
tions of  the  Code  that  there  is  little  cause  for  a  severe 
or  illiberal  construction  by  the  surrogate  of  those  pro- 
visions by  which  his .  action  must  be  guided.  But 
there  is  still  less  cause  for  his  shutting  his  eyes  to  the 
purposes  of  the  statute  and  the  mischiefs  which  it  was 
designed  to  obviate  and  correct. 

I  shall  not  feel  justified,  now  that  my  attention 
has  been  called  to  this  practice,  in  regarding  such 
affidavits  as  furnishing  competent  evidence  of  the 
number  of  days  ''necessarily  occupied." 

The  court  of  appeals,  in  the  case  of  Higbie  v.  West- 
lake  (14  N.  T.  281),  put  a  construction  upon  a  statute 
not  unlike  that  now  under  consideration ;  a  construc- 
tion which  I  feel  bound  to  follow  in  performance  of  the 
always  delicate  and  often  disagreeable  duty  which  is 
imposed  upon  me  by  law. 

The  st>atute  of  1844  allowed  to  an  executor  or  ad- 
ministrator who  should  superintend  the  sale  of  his 
decedent's  real  estate  for  the  payment  of  debts  "a 
compensation  not  exceeding  two  dollars  a  day  for 
the  time  necessarily  occupied  in  such  a  sale." 

The  court  of  appeals  held  that  an  administrator, 
who  claimed  that  he  had  been  engaged  for  140  days  in 
executing  an  order  of  the  surrogate  to  sell  certain 
property  of  his  intestate,  could  only  be  granted  an 
allowance  for  such  days  as  were  actually  and 
[*]  necessarily  occupied  in  the  matter.  Says  Denio, 
J.,  pronouncing  the  opinion  of  the  court,  '*The 
administrator  swears  to  140  days,  and  to  justify  the 
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^^harge  he  says  he  conld  not  establish  Mmself  in  any 
other  business  while  this  matter  was  going  on.  No 
facts  are  shown  to  prove  that  snch  an  exclusive  devo* 
tion  of  the  administrator's  time  to  this  business  wa^s 
necessary.  The  statute  contemplates  only  an  allow- 
ance for  time  necessarily  and  actually  occupied  about 
the  sale.  It  does  not  warrant  the  idea,  which  seems 
to  have  been  entertained  by  this  administrator,  that 
lie  was  upon  a  salary  from  the  commencement  to  the 
conclusion  of  the  business.  We  think  the  allowance 
of  $60  made  by  the  supreme  court  was  quite  liberal'' 
(Higbie  v.  Westlake,  supra). 

It  seems  to  me  r  hat  the  words  ' '  necessarily  occu- 
pied "  must  be  held  to  have  precisely  the  same  force 
and  effect  in  sections  2561  and  2562  of  the  Code 
[*]  which  they  were  decided  to  have  in  the  statute  of 
1844  as  interpreted  by  the  court  of  appeals.  An 
attorney,  no  more  than  an  administrator,  can  fairly 
be  said  to  have  been  ''necessarily  occupied"  one 
hundred  and  forty  days  in  the  business  of  an  estate, 
unless  his  devotion  to  such  business  during  that  time 
was  substantially  to  the  exclusion  of  other  employ- 
ment, and  was  essential  for  the  proper  discharge  of 
his  duties.  He  has  certainly  not  been  employed  that 
number  of  days  within  the  meaning  of  the  Code,  al- 
though on  each  of  such  days  he  may  liave  rendered 
some  slight  service,  if  his  time  has  mainly  been  occu- 
pied in  other  pursuits. 

It  is  difficult  and  perhaps  impossible,  to  formulate 
an  exact  rule  applicable  to  this  subject.  For  reasons 
which  readily  present  themselves,  it  would  be,  for 
example,  harsh  and  unjust  to  require  that  any  arbi- 
trarily selected  number  of  hours  should  constitute  a 
day's  employment,  and  that  the  per  diem  allowance 
should  be  rigidly  computed  by  ascertaining  the  num- 
ber of  hours  employed  and  reducing  those  hours  to 
days  by  the  stem  process  of  arithmetic. 
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It  would  be  equally  harsh  and  xld  just,  when  coxm* 
sel  had  set  apart  a  day  for  devoting  himself  to  some 
matter  pending  in  this  court,  and  had  put  aside  other 
business  in  consequence,  to  disallow  the  per  diem 
compensation  if  otherwise  properly  taxable,  because, 
without  fault  of  his  own,  he  chanced  to  be  prevented 
from  executing  his  purpose. 

This  last  suggestion  is  ui>on  the  hypothesis  that  it 

is  the  counsel's  time,  and  not  the    client's    whose 

'*  necessary   occupation "  is   to   be   considered, 

[•]    though  whether  it  is  the  one  or  the  other  is  one  of 

the  many  vexed  questions  with  which  the  statute 

abounds. 

But  while  in  these  respects  as  in  others  of  a  similar 
nature,  the  court  should  deal  liberally  with  its  attor- 
neys in  passing  upon  their  claims  for  costs  and  allow- 
ances, it  is  equally  clear  that  attorneys  should  deal 
fairly  and  justly  with  the  court  in  presenting  such 
claims.  If  by  devoting  himself  with  reasonable  dili- 
gence for  a  single  week  to  the  preparation  of  an  exec- 
utor's  account,  counsel  could  render  all  the  services 
which  the  occasion  demanded,  he  surely  should  not 
be  allowed  for  a  year's  employment,  because  through 
indifference  or  from  press  of  other  business,  or  (if 
such  a  case  can  be  conceived  of)  for  the  very  puri)ose 
of  increasing  his  compensation,  he  has  prolonged  his 
labors  through  that  period  of  time,  and  has  actually 
devoted  thereto  some  odds  and  ends  of  time  during 
every  day.  As  has  been  intimated  already,  it  is  per- 
haps impracticable  to  establish  any  more  definite 
standard  by  which  to  measure  the  claims  of  litigants 
than  is  afforded  by  the  statute  itself.  For  the  pres- 
ent certainly  I  shall  not  attempt  to  modify  the  rule 
established  by  my  predecessor.  And  it  seems  to  me 
that  if,  in  any  given  case,  good  sense  is  used  in  apply- 
ing the  statute,  and  good  faith  in  presenting  the  claim, 
there  need  be  no  serious  embarrassment. 


CIVIL    PROCEDURE    REPORTS.  171 

Estate  of  Harriet  E.  Withers. 

If,  for  example,  a  year  has  elapsed  from  the  time 
when  one's  labors  as  counsel  began  nntil  they  are 
completed,  the  question  which  he  might  well  ask  him- 
self before  presenting  his  claim  for  costs,  is  this  : 

How  many  of  the  days,  while  this  matter  has  been 
in  my  hands,  have  been  substantially  devoted  to  itff 
consideration  ?  What  portion  of  the  whjole  interven- 
ing period  can  I  fairly  claim  has  been  necessarily  em- 
ployed ? 

Such  is  doubtless  the  spirit  of  the  statute  and  of 
the  rule  of  this  court,  which  was  framed  to  effectuate 
its  purposes.  And  while  counsel  may  often  be  justi- 
fied in  the  belief  that  bis  services  are  not  fully  com- 
pensated when  their  value  is  tried  by  these  tests,  he 
is  warned  before  he  enters  upon  his  employment  of 
these  strict  limitations  which  the  statute  imposes. 

I  have  taken  this  occasion  to  announce  with  some^ 
particularity  my  interpretation  of  sections  2561  and 
2562,  because  of  the  fact  that  I  am  confronted  daily 
with  questions  similar  to  those  which  are  involved  in 
one  phase  of  the  present  proceeding. 

The  views  which  I  have  expressed  will  furnish  a 
guide  to  counsel  in  presenting  their  applications  un- 
der those  sections,  as  well  as  to  the  clerk,  who,  for 
the  convenience  of  parties,  is  often  called  upon  to  ad- 
just costs  and  allowances,  subject  to  the  surrogate' s- 
approval. 

After  examining  all  the  papers  which  have  been 
submitted  on  this  motion,  I  think  that  the  costs  of 
each  of  the  parties  may  properly  be  taxed  at  $100, 
and  be  made  payable  out  of  the  funds  of  the  estate. 
The  administratrix,  however,  has  already  paid  that 
sum  to  her  attorney  during  the  pendency  of  the  pro- 
ceedings wherein  this  order  was  made.  That  pay- 
ment will  be  credited  to  her  upon  her  final  account- 
ing, and  no  additional  sum  is  here  allowed. 

An  order  may  be  entered  conforming  with  this  de- 
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cision,  and  directing  the  clerk  to  pSLj  over  to  the 
administratrix  the  moneys  now  in  his  hands  belong- 
ing to  the  estate. 


PUTNAM,  RESPONDEirr,  v.  STEWART,  Appellant. 

SUPBEKB  COUBT,  ThiRD  DEPARTMENT;  GENERAL 

Tbrk,  May,  1883. 
§935. 

JBMenee — A  memarandum  made  hy  a  eUrh  in  ths  ducharge  of  hu  duty^ 

U  eampet&nt  evidenu. 

Where  an  asdgnment  of  a  lease  did  not  describe  the  lease,  except  as 
**the  within  lease,"  Held,  that  the  clerk  who  recorded  it  had 
authority  to  identify  it  by  a  memorandum  in  the  record  referring  to 
the  place  where  the  lease  was  recorded,  and  that  the  record,  or  a 
certified  copy  thereof,  was  competent  evidence.  [']  The  reference 
to  the  place  where  the  *^ within  lease**  was  recorded,  was  as  effect* 
val  as  a  new  record  of  it.  [*] 

Appeal  from  judgment  of  special  term. 

On  the  trial  of  this  action,  the  plaintiff  offered  in 
evidence  a  certified  copy  of  the  record  of  the  assign- 
ment of  a  lease.  The  assignment  was  endorsed  on  the 
lease,  and  described  it  as  *'the  within  lease."  The 
record  consisted  of  a  copy  of  the  assignment,  and  a 
memorandum  made  by  the  recording  clerk  stating 
that  it  was  *  indorsed  on  a  counterpart  of  a  lease 
which  is  recorded  in  Deed  Book  Y  Y,  page  S58." 
The  court,  overruling  the  defendant's  objection,  re- 
ceived the  certified  copy  of  the  record  in  evidence. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  and 
the  defendant  appealed. 

The  admissibility  of  the  record,  in  evidence,  was 
the  principal  question  before  the  appellate  court. 


i 
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Charles  8.  Lester ^  for  appellant. 

Putnam  &  Mistis^  for  respondent. 

BoARDMAN,  J.— Had  the  original  paper,  called  a 
counterpart,  and  the  assignment  indorsed  thereon  been 
offered  in  evidence,  no  question  of  their  admissibility 
could  be  entertained.  A  certified  transcript  of  .the  re- 
cord thereof  is  like  evidence  with  the  original.  {Code 
of  Civil  Procedure^  §  935.)  But  the  assignment  does 
not  describe  the  lease  assigned,  except  as  ^'  the  within 
lease  and  premises  therein  described,"  so  the  record  of 
the  assignment  did  not  of  itself  identify  the  instru- 
ment upon  which  it  was  indorsed.  That  identity  is 
shown  by  the  memorandum  in  the  record,  reading  as 
follows :  *'The  following  is  indorsed  on  the  counter- 
part of  a  lease  which  is  recorded  in  Deed  Book  Y  Y, 
page  268;  '*  followed  by  the  record  of  the  assignment. 

The  clerk  who  made  the  record  is  dead. 
[*]  The  certitied  copy  was  competent  evidence. 

The  memorandum  was  made  by  a  clerk  in  the  dis- 
charge of  his  duty.  He  was  by  law  required  to  make 
the  record.  The  record  would  have  been  unintelligi- 
ble and  worthless  without  such  a  memorandum.  Of 
necessity  he  must  make  the  reference  to  identify  the 
words,  '*  within  lease."  When  the  law  imposes  a  duty 
upon  an  officer  or  clerk,  it  gives  him  the  necessary 
power  to  perform  such  duty  and  to  make  his  perform- 
ance effectual  for  the  purpose  intended.    The  reference 

to  the  ^ place  where  "the  within  lease"  or  its 
[■]    counterpart  was  recorded  was  as  effectual  as  a  new 

record  of  it.  A  similar  usage  and  practice  in  all 
clerks'  offices  in  this  State  exists  as  to  assignments  and 
satisfaction  of  mortgages,  where  they  are  indorsed  upon 
the  originals,  and  refer  to  them  as  the  within  mortgage. 
In  such  records  a  simple  reference  is  made  to  the  place 
of  record  of  the  original.     The  authorities  seem  broad 
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enough  to  jastify  the  admission  of  such  evidence. 
(Ocean  Bank  v.  Carll,  9  JSuriy  239 ;  Brewster  v.  Doane, 
3  Hill,  637;  Halliday  v.  Martinet,  20  Johns.  168;  Fisher 
V.  The  Mayor,  67  JV.  Y.  73,  77.)  Usage  is  in  accordance 
with  sach  authorities  and  necessity  compels  it  in  order 
to  make  an  effectual  record. 

[The  balance  of  the  opinion  relates  solely  to  the 
merits  of  the  action]. 

The  judgment  should  be  affirmed  with  costs. 

Learned,  J.,  concurred. 


CROWLfiY,  Appellant,  v.  ROYAL  EXCHANGE 
SHIPPING  COMPANY,  limited.  Respondent. 

m.  Y.  Court  op  Common   Pleas,  General  Term, 

April,   1883. 

§488. 

Jitriidietion. —  When  want  of^  VMvy  be  taken  advantage  of  by  moiiom  to  ed 

aeide  eervice  of  summons  and  complaint, 

A  motion  to  set  aside  service  of  sammons  and  complaint  on  ground 
of  want  of  jurisdiction  should  be  granted  when  the  facts  are  un- 
disputed and  the  law  certain,  [']  but  where  a  question  of  fact  adses, 
the  objection,  if  it  appears  on  the  face  of  the  complaint,  should  be 
taken  by  demurrer,  otherwise  bj  answer. [i] 

Appeal  from  order  of  Special  Term  vacating  service 
of  summons  and  complaint. 

This  action  is  for  personal  injuries  received  by  plain- 
tiff out  of  the  State.  ITie  defendant,  which  is  a  for- 
<eign  corporation,  moved  on  affidavits,  proving  the 
plaintiff  a  non-resident,  to  set  aside  the  service  of  the 
summons  and  complaint  on  the  ground  of  want  of 
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Jurisdictdon.    This  motioii  was  granted  and  from  the 
order  thereupon  entered  the  plain  tiff  api>ealed. 

Edvsard  D.  McCarty^  for  appellant. 

Butler^  StiUman  &  Hubbard^  for  respondent. 

J.  F.  Daxy,  J. — ^The  conrt  had  no  jurisdiction  of  the 
lu^tion.    A  late  decision  of  the  supreme  court,  gen- 
•eral  term  of  the  first  department  holds  that  the  objec- 
tion, if  want  of  jurisdiction  appear  on  the  face  of 
p]    the  complaint,  should  be  taken  by  demurrer,  oth- 
erwise by  answer,  and  should  not  be,  tried  upon 
uffidavits.    (Johnson  v,  Adams  Tobacco  Co.,  14  HuUj 
-89).    Where  a  question  of  fact  arises  upon  the  motion 
raising  an  issue  as  to  jurisdiction,  the  case  cited  is 
^ood  authority  for  denying  the  application  and  leav- 
ing defendant  to  his  answer,  but  where  the  facts 
{•]    are  undisputed  and  the  law  certain,  the  order 
asked  for  should  be  granted  as  in  Cumberland  Coal 
Co.  V.  Sherman,   8  Abh.,,  348,*  affirmed  at  general 
term  in  this  district. 

Order  affirmed  with  $10  costs  and  disbursements. 


HANSEE,  Appellant,  t).  MEAD,   Respondent. 

SXJPBEME     COUBT,      ThIRD     DEPARTMENT,      GENERAL 

Term,  January,  1882. 
§§  365,  413. 

Sj^etmenU — Drfttnie  of  adverse  posaession  mnst  he  pleaded, — Deeeription 

of  land  in  tax  deed. 

In  an  action  to  recover  possesBion  of  real  property,  the  defense  •f  ad- 
yerse  poflsesaion  cannot  be  shown  under  the  general  if  sue.  It  must 
be  pleaded.  ['] 

♦  S.  C,  80  Barb.,  658. 


176  CIVIL    PROCEDURE    REPORTS. 


HanBee  v.  Mead. 


Where  a  system  of  a  sale  for  taxes  is  to  sell  a  certain  qaantity  of  the 
property,  the  number  of  acres  mentioned  in  ihe  deed  and  not  the 
boundaries  mnat  control. ['] 

{Decided,  May,  1883.) 

m 

Appeal  from  judgment  entered  on  report  of 
referee. 

This  is  an  action  to  recover  possession  of  real 
property.  The  plaintiff  claims  title  under  a  deed  from 
a  purchaser  at  tax  sale.  The  defendant  contends  that 
the  tax  deed  and  the  deed  to  plaintiff  do  not  describe 
the  land  with  siiflScient  definiteness.  At  the  trial  de- 
fendant offered  to  show  that  lie  and  his  grantors  had 
been  in  uninterrupted  possession  for  more  than  twenty- 
one  years,  immediately  prior  to  the  commencement  of 
the  action.  This  evidence  was  excluded  and  the  de- 
fendant duly  excepted.  Tlie  referee  to  whom  the 
issues  were  referred  for  hearing  and  determination  re- 
ported in  favor  of  plaintiff,  and  judgment  was  entered 
in  his  favor.  From  that  judgmeut  this  appeal  was 
taken. 

Further  facts  are  stated  in  the  opinipn. 

F.  L,  &  T.  B.  Westbrooky  for  appellant. 

Schoonmalcer  &  Linson^  for  respondent. 

Learxed,  J. — First,  the  appellant  claims  that  the 
description  in  the  deed  given  by  the  county  officials  is 
too  indefinite.  It  is  as  follows :  '*  Sixty  acres  to  be 
laid  out  as  aforesaid,"  (that  is,  at  the  expense  of  the 
grantee)  "being  in  a  square  form,  as  nearly  as  may  be, 
in  the  northwest  corner  of  lot  No.  Ic  of  the  Connecti- 
cut tract,"  &c.  It  appears  that  lot  15  is  oblong;  about 
20  chains  by  61  chains.  It  is  nearly  rectangular.  Its 
sides  run  about  N.  W.  and  S.  E.  Its  ends  about  N.  E. 
and  S.  W.  The  j)laintiff  claims  to  lay  out  Ms  60  acres 
by  running  a  line,  parallel  to  the  northwesterly  end, 
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or  northerly  end  as  it  might  be  called.  There  is  a 
comer  which  might  be  called  a  N.  comer  and  another 
which  might  be  called  a  W.  comer.  But  neither  of 
these  is  accurately  a  N.  W.  comer.  However  as  laid 
ont,  the  60  acres  lie  equally  in  both  these  comers;  and 
they  are  in  a  square  form,  as  near  as  may  be.  We 
think  it  plain  that,  if  the  60  acres  can  be  laid  out  at 
all,  they  are  properly  laid  out  as  claimed  by  plaintiff. 
And  though  the  shape  is  not  exactly  rectangular  or 
equilateral,  yet  it  is  laid  out  ^4n  a  square  form  as 
nearly  as  may  be." 

The  system  of  such  a  sale  for  taxes  is  to  sell  a 
certain  quantity  of  the  property.  And  therefore  the 
number  of  acres  mentioned  must  control,  contrary 
p]  to  the  usual  rule  in  cases  of  conveyances  by  an 
owner.  The  defendant  insists  that  all  which  could 
be  taken  would  be  a  square,  as  near  as  might  be,  in 
the  comer,  reaching  from  that  comer  half  way  to  the 
opposite  comer.  This  would  be  a  piece  about  10 
chains  square;  much  less  than  sixty  acres.  We  think 
that  is  not  the  meaning  of  the  deed.  And  that  the 
description  was  sufBciently  definite  and  the  land 
properly  laid  out  by  the  plaintiff.  (Jackson  ex  dem, 
Kellogg  V.  Vickory,  1  Wend.  41 5  ;  Bartlett  v.  Judd,  21 
N.  T.  204  ;  Digert  i).  Potts,  25  Wend.  404.) 

Next.  The  defendant  insists  that  the  deed  from 
Royce  to  Hansee  did  not  convey  this  land.  The  de- 
scription is :  "  sixty  acres  in  the  west  part  of  lot  No. 
15,''  ''in  the  Connecticut  tract."  But  it  sufficiently 
appears  that,  by  a  conveyance  from  the  heirs  and  ex- 
ecutor of  O'Neill,  the  grantee  from  the  officials,  Royce 
had  become  the  owner  of  the  land  conveyed  by  the  tax 
deed.  He  had  no  title  to  any  other  land  in  lot  No.  15 
except  what  he  bought  from  O'Neill.  And  it  will  be 
seen  on  examining  the  map  that  the  language  which 
describes  these  acres  as  being  in  the  west  part  of  No. 
15  is  quite  accurate.     It  was  enough  to  convey  what 

Vol.  n.-12 
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he  had  in  that  lot  not  exceeding  sixty  acres.  And  as 
this  was  the  eflfect  of  the  deed,  proof  of  his  intention, 
whether  properly  admitted  or  not,  could  do  no  harm. 
Next.  It  is  not  disputed  on  the  argument  that  the 
deed  is  presumptive  evidence  of  regularity.  (Laws 
1860,  chap.  298,  sec.  83 ;  Laws  1866,  chap.  820.)  The 
referee  finds  that  no  one  was  in  actual  occupation  at 
the  expiration  of  the  two  years.  And  we  see  no 
reason  to  question  the  correctness  of  this  finding, 
(Smith  V.  Sanger,  4  If.  Y.  577  ;  Thompson  v.  Burhans, 

79  jy;  r.  93.) 

Next.  The  defendant  offered  to  show  that  he  and 
his  grantors  had  been  in  uninterrupted  possession  for 
21  years  immediately  prior  to  the  commencement  of 
the  action.  The  objection  was  made  that  this  was  an 
attempt  to  set  up  adverse  possession  and  that  such 
possession  had  not  been  pleaded. 

Some  confusion  arises  on  this  point  owing  to 
changes  in  practice.  When  by  the  Revised  Statute 
writs  of  right,  &c.,  were  abolished  (2  JR.  S.  343,  §  24) 
and  the  action  of  ejectment  was  not  only  retained  but 
was  made  a  substitute  for  the  abolished  suits  (2  JR.  S. 
303,  §  2)  it  was  provided  that  the  defendant  might  demur 
or  might  plead  the  general  issue  only  (2  JR.  S.  306,  § 
22).  Hence  there  could  be  no  plea  of  the  statute  of 
limitations,  as  it  would  seem  there  had  been  to  the 
writs  of  right.  (8  Bl  Com.  306.)  And  the  defense  of 
adverse  possession  (2  H.  S.  293,  §§  6,  8,  9)  was  shown 
under  the  general  issue.  The  Revised  Statutes,  so  far 
as  I  can  discover,  made  no  provision  as  to  the  pleading 
the  statute  of  limitations  in  personal  actions;  leaving 
this  to  the  old  rules  of  practice.  And  by  these  rules 
generally,  but  perhaps  not  always,  the  statute  must 
have  been  pleaded  in  personal  actions. 

In  the  action  of  ejectment  it  is  sometimes  considered 
that  an  adverse  possession  of  twenty  years  in  the  de- 
fendant is  not  so  much  a  bar  to  the  plaintiff's  right  ol 
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action,  as  it  is  an  acquisition  of  title  in  the  defendant. 
And  if  such  possession  showed  actual  title  in  defend- 
ant then  it  might  be  urged  that  it  is  admissible  under 
a  general  denial ;  since  the  plaintiff  must  recover  on 
the  strength  of  his  own  title.  But  I  do  not  know  that 
adverse  possession  of  land  has  any  other  effect  than  to 
T)ar  an  opposing  claimant's  action  under  Code  of  Civil 
Procedure,  sections  365,  368.  I  know  of  no  statute  de- 
claring that  the  possessor  acquires  title. 

Under  the  Code  of  Civil  Procedure  the  whole  sub- 
ject is  under  the  head  of  "Limitation  of  the  time  of 
enforcing  a  civil  remedy.''  This  includes  not  only  ac- 
tions for  the  recovery  of  real  property  but  also  actions 
on  a  sealed  instrument.  (§  381,)  as  to  which  by  2  Re- 
vised Statutes  301,  section  48,  there  was  only  a 
[•]  presumption  of  payment.  And  as  to  all  these 
limitations  the  sweeping  provision  is  made  that  the 
objection  can  be  taken  only  by  answer.  (§  413.)  I  do 
not  see  how  we  can  except  from  that  section  that  part 
of  the  chapter  which  applies  to  actions  to  recover  real 
property. 

And  for  these  reasons  I  think  the  judgment  must 
Toe  affirmed  with  costs. 

BoARDMAK,  J.,  concurred. 

Landon,  J.,  dissented. 
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THE    PEOPLE,    ex   rel.  ADAMS,    Appellant,  t>. 
WESTBEOOK,     Sureogate,    and   ano.,    Respon- 

DENTS. 

Court  of  Appeals,  May,  1883. 

§2100. 

Writ  of  Prohibitum. —  When  it  should  be  issued. — Is  notdemandMe  as  <r 

fnatter  of  right. — Order  denying  application  for^  is  not 

appealable  to  court  of  appeals. 

The  writ  of  prohibition  is  an  extraordinary  remedy  and  should  be 
issued  only  in  cases  of  extreme  necessity,  and  not  where  there  is  a 
remedy  at  law  or  in  equity,  or  by  appeal. [']  It  is  not  demandable 
as  matter  of  right  but  of  sound  judicial  discretion.  [*] 

An  order  denying  a  motion  for  a  writ  of  prohibition  is  not  appealable 
to  the  court  of  appeals.  ['] 

(Decided,  May  5,  1882.) 

Appeal  from  order  of  general  term  of  supreme 
court  affirming  order  denying  motion  to  make  an. 
alternative  writ  of  prohibition  absolute. 

The  facts  are  stated  in  the  opinion. 

Henry  C.  Adams^  for  api)ellant. 

James  JS.  Dewej/j  for  respondents. 

Rapallo,  J. — The  relator  has  certain  equitable- 
claims  against  the  estate  of  Peter  G.  Fox,  deceased, 
upon  which  he  brought  an  action  against  Fox  in  his 
lifetime  in  the  supreme  court.  A  decision  was  ren- 
dered in  that  action  in  favor  of  the  relator,  and  judg- 
ment was  entered  on  such  decison,  but  the  judgment 
was  set  aside  on  the  ground  that  Fox  had  died  before 
the  findings  and  conclusions  of  the  trial  judge  were 
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signed,  and  the  action  was  ordered  to  proceed  as  if  no 
decision  or  findings  had  been  signed.  The  relator 
therefore  stands  as  plaintiff  in  an  equitable  action 
pending  in  the  supreme  court  against  Peter  G.  Fox, 
now  deceased. 

The  surrogate  of  Montgomery  County  has  ordered 
the  real  estate  of  Fox  to  be  sold  tor  the  payment  of  his 
debts.  The  sale  has  been  made,  and  the  proceeds  are 
in  the  bands  of  the  surrogate  for  distribution. 

The  surrogate  has  published  the  usual  order  re- 
quiring all  persons  having  claims  or  demands  against 
the  estate  of  the  deceased  to  exhibit  and  prove  the 
same  before  him,  and  for  distribution  of  the  fund 
among  the  creditors. 

The  relator  has  filed  vdth  the  surrogate  papers 
showing  that  he  has  the  equitable  claims  before  men- 
tioned and  that  an  action  therefor  is  pending  in  the 
supreme  court,  and  he  insisted  to  the  surrogate  and 
now  claims  that  the  surrogate  has  no  jurisdiction  to 
compel  him  to  submit  his  equitable  claims  to  adjudi- 
cation in  the  surrogate's  court,  and  that  they  being 
the  subject  of  an  action  pending  in  the  supreme  court, 
cannot  be  withdrawn  from  the  jurisdiction  of  that 
court,  and  that  the  surrogate  should  be  restrained 
from  adjudicating  upon  his  claim  and  from  distribut- 
ing the  fund  until  the  relator's  claims  shall  have  been- 
adjudicated  upon  in  his  action  pending  in  the  supreme 
<50urt.  He  also  claims  that  the  proceeds  of  sale  of  the 
real  estate  of  Fox  are  impressed  with  a  trust  for  the 
payment  of  the  judgemnts  before  mentioned,  in  pre- 
ference to  the  claims  of  other  creditors. 

For  the  purpose  of  enforcing  these  positions  he  in- 
stituted the  present  proceeding.  He  obtained  an 
alternative  writ  of  prohibition,  directed  to  the  surro- 
gate and  to  the  executor  prohibiting  them  from  pro- 
ceeding in  the  matter  of  proving,  examining,  deciding 
upon  or  intermeddling  with  the  claims  of  the  relator 
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SO  pending  and  awaiting  adjudication  in  the  supreme- 
court  and  from  making  auy  adjudication  in  respect  of 
the  claims  of  the  other  creditors  of  the  estate  incon- 
sistent with  or  in  any  manner  prejudicial  to  the  rights 
and  claims  of  the  relator  until  the  final  judgment  of 
the  supreme  court  in  said  action  and  then  only  in 
accordance  therewith,  also  from  making  any  distribu- 
tion of  the  fund  and  from  giving  notice  of  such  distri- 
bution  until  such  final  judgment,  etc.,  and  requiring 
the  respondents  to  show  cause  at  special  term  why 
such  prohibition  should  not  be  made  absolute,  etc. 

The  alternative  writ  was  granted  upon  afBdavits  in 
support  of  the  allegations  of  the  relator  and  showing 
that  the  fund  in  the  hands  of  the  surrogate  was  insuf- 
ficient to  pay  all  the  claims  against  the  estate  including 
those  of  the  relator. 

The  respondents  having  made  their  return  to  the- 
alternative  writ  the  application  for  a  peremptory  writ 
was  heard  at  special  term  on  the  alternative  writ  and 
the  return,  and  an  order  was  made  denying  the  appli- 
cation. That  order  was  affirmed  at  general  term  and 
the  relator  appeals  to  this  court. 

We  do  not  deem  it  proper  to  i>ass  now  upon  the 
claims  to  equitable  relief  set  up  by  the  relator  and 
argued  in  the  elaborate  points  which  he  has  submitted, 
nor  upon  the  question  of  the  jurisdiction  of  the  surro- 
gate in  the  matter,  for  the  reason  that  we  are  of  opinion 
that  the  decision  of  the  supreme  court  denying  the 
writ  of  prohibition  is  not  reviewable  in  this  court. 

The  writ  of  prohibition  is  an  extraordinary  rem- 
[']    edy  and  should  be  issued  only  in  cases  of  extreme 

necessity,  and  not  for  grievances  which  may  be 
redressed  by  ordinary  proceedings  at  law  or  in  equity 

or  by  appeal,  and  it  is  not  demandable  as  matter  of 
[•]    right,    but  of  sound    judicial   discretion,   to  be 

gi'anted  or  withheld    according  to  the  circum- 
Btances  of  each  particular  case.     Kinlock  v.  Harvey» 
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Harp,  (S.  C.)  508.  This  question  was  considered  at 
an  early  day  by  the  English  courts,  and  was  at  one 
time  a  subject  of  controversy.  In  the  reign  of  Charles 
n.,  case  of  the  Lord  Admiral  t).  linsted  Siderfin,  178 
(15  Car.  2iid)y  it  was  said  by  the  chief- justice  that 
prohibitions  were  discretionary,  but  this  was  denied 
by  Keeling,  J.,  and  his  view  prevailed  during  the 
time  of  that  reporter.  In  Sergeant  Morton's  Case, 
Sid.  66  (13  Car.  StwZ),  it  is  stated  to  have  been  the 
opinion  of  the  whole  court  that  prohibitions  were 
grantable  as  matter  of  right  and  did  not  rest  in  discre- 
tion as  was  said  in  Sob.  67,  66  -S.,  and  in  Wood  v. 
Bonithan  {T.  Raym.  3),  in  the  same  reign  (12  Car.  2nd)y 
it  was  agreed  that  the  granting  of  the  writ  was  not  dis- 
cretionary but  that  such  writs  were  grsntahle  ex  debito 
justitlcB.  It  is  worthy  of  note  that  all  those  cases 
arose  during  the  judicial  strife  which  was  carried'  on 
in  the  16th  and  17th  centuries  between  the  courts  of 
king's  bench  and  the  courts  of  admiralty  and  they 
are  all  cases  involved  in  that  contest,  the  severity  of 
which  is  described  in  Benedict's  Admiralty,  ch.  6, 
sec.  74  arid  seq.^  where  it  it  said  that  matters  raged  so 
high  that  a  war  was  declared  between  the  two  courts 
and  prohibitions  were  hurled  from  Westminster  Hall 
without  much  order.  In  1648  the  Bepublican  Parlia- 
ment of  England,  at  the  instance  of  the  friends  of  trade 
and  commerce,  took  sides  with  the  Admiralty  and 
adopted  the  ordinance  of  1648  {ScolbeWs  Collection^ 
p.  147,  oh.  112),  entitled  ''  the  jurisdiction  of  the  Court 
of  Admiralty  settled."  Under  this  ordinance  the 
Admiralty  was  administered  by  Dr.  Godolphin  until 
the  restoration  in  the  year  1660  when  it  ceased  to  be  in 
force  and  the  war  of  prohibitions  was  resumed  by  the 
common  law  judges.  It  was  at  this  period  that  the 
decisions  to  which  I  have  referred  holding  the  writ  of 
prohibition  to  be  matter  of  right  and  not  of  discretion 
were  rendered  by  the  ki-  g's  bench.     But  at  a  later 
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day,  in  11  Wm.  3d,  in  the  case  of  the  Bishop  of  St. 
David  V.  Lucy,  reported  in  L.  JRaymondy  639,  a  writ  of 
prohibition  was  denied  by  the  court  of  king's  bench 
and  it  appears  by  a  note  at  p.  646  that  after  this  denial 
the  Bishop  i)etitioned  the  Lord  Chancellor  for  a  writ 
of  error  npon  this  denial,  and  he  having  some  doubt 
referred  it  to  the  attorney-general,  who  certified  his 
opinion  to  be  that  a  writ  of  error  would  lie.  There- 
upon the  writ  of  error  was  granted,  and  the  whole 
record  brought  by  the  chief-justice  (Holt)  into  parlia- 
ment, and  afterwards  on  hearing  his  opinion  the  Lords 
were  of  opinion  that  a  writ  of  error  would  not  lie  in 
the  case.  This  decision  is  also  referred  to  in  Salk.  136, 
and  I  find  nothing  later  to  the  contrary.  In  this  State 
the  principle  of  that  decision  has  been  adopted  in  the 
supreme  court.  £!x  parte  Braudlacht,  2  -ffi'W,  367, 
where  Co  wen,  J.,  says :  "  we  have  a  discretion  to  grant 
or  deny  the  writ,"  referring  to  State  v.  Hundall,  2 
JV^ott  <fe  McCord^  419,  423,  and  the  same  view  is  ex- 
pressed by  elementary  writers.  Ifigh  on  Exirdordin- 
ary  Remedies^  sec.  766 ;  2  Crary  Special  Proceedings^ 
87. 

It  being  discretionary  with  the   supreme    court 
whether  to  grant  or  deny  the  writ,  its  order  refus- 
[•]    ing  to  grant  it  is  not  appealable  to  this  court. 

The   appeal    must    be   dismissed  with   costs 
against  relator. 

All  concur  except  Milleb  and  Tract,  J.  J.,  absent. 
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BAMC,  Rbspondbkt,  v.  NEUSS  and  ano.,  Appel- 
lants. 

SuPBEME  Court,  First  Department,  General  Terk^ 

May,   1882. 

§  1023. 

Referee —  When^  cannot  make  additional  findings, 

A  referee  has  no  power  to  make  additional  findings  of  facts  or  conclu- 
sions of  law,  after  he  has  made  his  decision  and  deliyered  his  re- 
port. P] 

Appeal  from  an  order  made  at  special  term  deny- 
ing a  motion  to  require  referee  to  make  additional 
findings  of  facts  and  conclusions  of  law.  This  cause 
was  tried  before  a  referee  who  made  his  report  in  favor 
of  the  plaintiff.  Judgment  was  entered  thereon  June 
30th,  1879,  and  the  defendant  duly  appealed  there- 
from. Before  the  decision  was  made  by  the  referee 
the  defendant  submitted  findings  of  fact  and  conclu- 
sions of  law  for  the  referee  to  pass  upon,  which  he  did. 
After  judgment  was  entered  the  defendant  prepared 
his  case  and  also  further  findings  of  fact  and  conclu- 
sions of  law  and  asked  the  referee  to  pass  upon  the 
same,  which  he  declined  to  do.  The  defendant  then 
made  this  motion  for  an  order  directing  and  requiring 
the  referee  to  pass  upon  the  further  findings  sub- 
mitted. 

James  K.  Hill^  for  appellants. 

ATUTiony  JR.  Dyett^  for  respondent. 

Barker,  J. — ^After  a  referee  has  made  his  de- 
p]    cision  and  delivered  his  report  he  has  no  power  to 
make  additional  findings  of  fact  or  of  law. 
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By  the  S2nd  rule  of  the  conrt  it  is  provided  that  all 
requests  to  find  facts  or  conclusions  of  law  must  be 
made  in  writing  to  the  judge  or  referee  before  whom 
the  trial  was  had^t  or  before  the  time  of  the  submis- 
sion of  the  action  for  decision ;  and  the  court  or  re- 
feree shall  not  after  he  shall  have  made  and  settled  the 
conclusions  so  submitted,  make  additional  findings  of 
fact  or  conclusions  of  law.  This  rule  is  founded  upon 
section  1023  of  the  Code.  The  court  of  appeals  held 
in  Normerly  v.  McGlym  and  others  (84  If.  T.  284) 
that  it  was  intended  by  this  section  of  the  Code  not  to 
permit  an  application  for  findings  or  compel  a  deci- 
sion upon  them  after  the  final  disx)osition  of  the  case. 

This  decision  fully  sustains  the  negative  provision 
of  rule  thirty-two  wherein  it  is  stated  that  the  referee 
shall  not  make  additional  findings  of  fact  or  conclu- 
sions of  law  after  he  has  made  and  delivered  his 
report. 

The  order  is  affirmed  with  ten  dollars  costs  and  dis- 
bursements. 

Brady,  P.  J.,  and  Daniels,  J.,  concurred. 


DOUGLAS,  Respondent,  v.  HABERSTRO,  Appel- 

LANT. 

N.  Y.  Court  of  Appeals  ;  April,  1882. 
§§  23,  695,  598,  599,  1866. 

Execution,— Omiuion  ofU%U  and  of  direction  a%  to  Hme  of  return  of, 

are  irregularitieey  which  do  not  make  the  proceu  void,  and  cannot  he 

taken  advantage  of  by  iheriff.—D^enee  in  action  agaimt  aAeriff 

on  hie  liability  as  bail. 

Where  an  execution  against  the  property  and  another  against  the  per 
son  were  not  tested  in  the  name  of  any  court  or  judge  and  the  lattei 
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did  not  direct  the  time  for  its  return.  EM^  that  these  omissioa»^ 
were  mere  irregnlarities  which  might  be  amended  or  disregarded 
and  of  which  the  sheriff,  either  in  his  official  character  or  as  bail, 
cannot  take  advantage. [*] 

Section  599  of  the  Code,  *'  which  provides  that  in  an  action  against  bail 
it  is  a  defense,"  among  other  things,  *Hhat  a  direction  was  givei» 
or  other  fraudulent  or  collusive  means  were  used,  by  the  plaintiff  or 
his  attoroey  to  prevent  the  service  '^  of  the  execution  does  not  re- 
strict the  general  words  of  section  595  which  confers  upon  the- 
sheriff,  liable  as  bail,  all  the  rights  and  privileges  of  bail.[^] 

In  an  action  against  a  sheriff  on  his  liability  as  bail,  his  answer  alleged 
that  an  execution  issued  by  plaiutiff  against  the  person  of  his  prin- 
cipal and  by  the  sheriff  returned  ^'defendant  not  found"  was  sa 
returned  by  the  deputy  sheriff  at  the  request  and  by  the  direction 
of  the  plaintiff^s  attorney  in  order  that  this  action  might  be  com- 
menced and  that  this  was  done  without  the  knowledge  or  consent 
of  the  defendant.  Eeld,  that  the  answer  was  good  and  alleged  & 
good  defense.  P'*]  A  direction  to  the  sheriff  to  prevent  the  service 
of  the  writ  is  a  defense  to  the  bail  although. neither  fraud  nor  col- 
lusion is  alleged.  [*] 

Where  a  sheriff,  liable  as  bail,  has  forty  days  to  arrest  the  prisoner 
under  an  execution  issued  against  his  person,  and  the  plaintiff's  at- 
torney directs  the  sheriff  to  forthwith  return  the  execution  ^* defen- 
dant not  found"  and  he  does  so.  Seldy  that  such  direction  is  a 
waiver  of  the  sheriff's  liability  as  bail.[*] 

(Deeided,  Apnl  11,  1882.^ 

Appeal  from  judgment  of  the  general  term  of  the 
supreme  court  in  the  fourth  department,  affirming  a 
judgment  of  trial  term,  and  denying  motion  for  new^ 
trial. 

(Eeported  below,  21  HuUy  320,  and  13  W.  Digest,. 
627.) 

The  defendant  herein  as  sheriff  executed  an  order 
of  arrest  procured  by  plaintiff  in  an  action  brought  by 
him  against  one  William  T.  Warren.  Bail  was  given 
by  W.,  which  being  excepted  to,  failed  to  justify 
The  plaintiff  subsequently  recovered  judgment  against 
W.  in  that  action,  and  on  May  17,  1879,  issued  execu- 
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tion  against  his  property,  which  Was  returned  eight 
days  thereafter  wholly  unsatisfied.  Plaintiff  then  is- 
sued execution  against  the  person  of  W.  to  this  de- 
fendant, who  held  it  seventeen  days  and  then  returned 
it  "defendant  not  found." 

This  action  is  brought  to  recover  on  the  defendant's 
liability  as  bail.  The  action  was  tried  before  Mr.  Jus- 
tice Barkee,  at  the  Erie  circuit,  who  directed  a 
verdict  for  plaintiff  and  ordered  exceptions  to  be 
heard  in  first  instance  at  general  term.  The  general 
term  affirmed  the  judgment  and  denied  a  motion  for  a 
new  trial. 

Further  facts  are  stated  in  the  opinion. 

Adelbert  Moot^  {Osgoodby^  Titus  AMootj  attorneys), 
for  appellant. 

John  C.  Hubbelly  for  respondent. 

Fmcn,  J. — This  action  must  rest  upon  the  sheriff's 
liability  as  bail.  It  was  so  treated  by  the  court,  and 
by  the  counsel  upon  the  argument  before  us.  A 
prima  facie  case  was  established  against  the  defend- 
ant, and  the  questions  to  be  considered  grow  out  of 
the  defenses  which  he  sought  to  interpose. 

They  began  with  an  attack  upon  the  executions. 
Neither  of  them  were  tested  in  the  name  of  any  court 
or  judge,  and  the  body  execution  did  not  direct  the 
time  for  its  return.  {Code,  §§23  and  1366.)  These 
omissions  are  claimed  to  have  made  the  process  void. 
We  think  they  were  merely  irregularities  which  might 
be  amended  or  disregarded  and  of  which  the  sheriff, 
either  in  his  official  character  or  as  bail  could  not 
[*]  take  advantage.  (Hill  v.  Hayne?,  64  N.  Y.  153; 
Bank  of  Genesse  u.  Spencer,  18  7e?.  150;  Code,  §723; 
Kelly  T).  McCormick,  28  N.  Y.  318;  Bensel  t>.  liynch, 
44  N.  Z  162;  James  a.  Gurley,  48  Id.  163.)    These 


CIVIL    PROCEDURE    REPORTS.  189 

Douglas  V.  Haberstro. 


questions  have  been  very  elaborately  argued,  and  with 
an  exhaustive  review  of  the  authorities,  but  the  con- 
clusion we  have  stated  seems  to  us  so  well  established 
as  to  make  discussion  unnecessary. 

A  much  more  serious  question  grows  out  of  defend- 
ant's  third  answer.  It  was  held  to  constitute  no  de- 
fense, and  his  offer  to  prove  it  was  rejected.  That 
[']  defense,  as  pleaded,  was  in  substance,  that  the 
execution  against  the  person  was  returned  by  the 
deputy  sheriff,  at  the  request  and  by  the  direction  of 
the  plaintiff's  attorney,  in  order  that  this  action  might 
be  commenced:  and  in  form  the  law  seems  to  be  com- 
plied with,  and  that  this  was  done  without  the  know- 
ledge or  consent  of  the  defendant.  This  answer  must 
be  read  in  connection  with  the  allegations  of  the  com- 
plaint. That  asserts  the  issue  of  an  execution  against 
the  person  of  the  judgment  debtor  on  the  17th  day  of 
March,  1879,  and  its  return  by  the  sheriff,  "defendant 
not  found,"  on  the  3rd  of  April  following.  It  is  this 
return,  made  upon  such  date,  to  which  the  answer 
refers  and  over  which  it  raises  the  question  of  plain- 
tiff's interferance.  It  must  be  taken  then  to  allege  that 
the  execution  was  returned  on  the  3rd  of  April  of  1879, 
defendant  not  found,  "at  the  request  and  by  the 
direction"  of  the  plaintiff's  attorney;  that  it  was  so 
returned  by  a  deputy  or  under  sheriff  without  the 
knowledge  or  consent  of  defendant;  and  that  the  re- 
turn was  thus  made  to  enable  the  plaintiff  to  fix  the 
sheriff  as  bail  through  a  seeming  compliance  with  the 
law. 

All  the  proof  offered  under  this  answer  was  ex- 
cluded. So  far  as  the  offers  made  went  beyond  the 
allegations  of  the  answer  they  were  properly  rejected 
for  that  reason.  But  there  remained  a  distinct  offer 
to  prove  the  facts  alleged  in  the  answer  which  was 
overruled  on  the  ground  of  insuflBciency.  The  ques- 
tion, therefore,  ia  fairly  presented  whether  such  an- 
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43wer  constituted  a  defense,  and  whether  npon  its  facts 
the  sheriflf  was  released  from  his  liability  as  bail. 

It  seems  to  have  been  partly  assumed  by  the  court 
below,  and  is  fully  claimed  in  the  argument  here,  that 
the  sheriffs  defense  as  bail  is  limited  by  section  £99  of 
the  Code,  and  that  he  cannot  be  freed  from  liability  ex- 
•cept  upon  facts  which  bring  him  within  those  pro- 
visions. It  has  been  often  decided  that  where  the 
sheriff  has  become  liable  as  bail  he  has  all  the  rights 
and  privileges  of  bail,  and  the  rule  of  the  courts  in  this 
respect  has  been  made  a  positive  statute  in  the  Code. 
(Brady  v.  Brundage,  59  J!f.  T.  310;  McGregory  v. 
Willetr,  17  Ifow.  Pr.  439;  Code  §  696.)  Section  699 
•does  not  purport  to  limit  or  restrict  these  rights.  It 
-does  not  profess  to  define  what  all  of  them  are.  It 
provides  that  '4n  an  action  against  bail,  it  is  a 
defense,"  among  other  things,  "that  a  direction  was 
^ven,  or  other  fraudulent  or  collusive  means  were 
used,  by  the  plaintiff  or  his  attorney,  to  prevent  the 
service"  of  the  execution.  By  this  section  certain 
facts  occurring  are  specifically  declared  to  constitute 
u  defense.  It  is  not  said,  nor  is  it  the  import  of  the 
provision,  that  nothing  else  shall  be.  It  does  not  re- 
[•]  strict  the  general  words  of  section  695  which  con- 
fers upon  the  sheriff  liable  as  bail,  all  the  rights  and 
privileges  of  bail.  The  defendant,  therefore,  was  not 
bound  to  conform  his  pleading  to  the  precise  terms  of 
that  section,  and  bring  himself  literally  within  them  as 
a  condition  of  exemption  from  liability.  If  he  had  any 
other  defense,  suflBcient  within  recognized  rules  and 
properly  pleaded  he  was  entitled  to  its  benefit,  although 
in  greater  or  less  degree  it  varied  from  those  declared 
to  be  such  by  the  Code. 

It  is  not  necessary,  however,  to  rest  the  defense 
pleaded  upon  grounds  independent  of  the  section  re- 
ferred to.  That  provides  that  a  direction  by  the 
attorney  in  the  execution  to  prevent  its  service  shall 
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<;oiistitnte  a  defense.  It  is  said  that  such  directioa 
must  be  fraudulent  or  coUusiye,  and  the  fraud  must  be 
alleged.  But  section  699  was  not  a  new  enactment.  It 
was  taken  substantially  from  a  similar  provision  in  the 
Revised  Statutes.  (2  R.  S.  part  3,  ch.  6,  title  6,  §§  31, 
52  and  33.)  It  is  said  by  its  compiler  to  be  section  33 
of  the  Revised  Statutes,  "modernized."  The  changes 
<are  slight  and  merely  verbal,  and  the  two  enactments 
are  so  far  identical,  that  the  construction  of  the  origi- 
nal is  entirely  ai)plicable  to  the  copy.  Such  a  construc- 
tion was  early  adopted.  (Bradley  v.  Bishop,  7  Wend. 
353;  Bishop  v.  Earl,  17  Id.  317.)  The  first  of  these 
<;ases  analyzes  section  33  and  states  separately  the  four 
different  defenses  available  under  it  to  the  bail.  The 
third  of  these  is  stated  to  be  that  directions  were  given 
by  the  plaintiff  or  his  attorney  to  prevent  the  service 
of  the  writ;  and  the  fourth,  that  any  other  fraudulent 
or  collusive  means  were  used  to  prevent  such  service. 
This  case  was  decided  just  after  the  revision,  and  six 

years  later,  in  the  second  of  the  cases  cited,  it  was 
[*]    expressly  held  that  a  direction  to  the  sherijff  to 

prevent  the  service  of  the  writ  was  a  defense  to 
the  bail,  although  neither  fraud  nor  collusion  were 
alleged.  We  see  no  reason  for  disagreeing  with  that 
interpretation.  It  held  that  the  plaintiff,  for  whose 
benefit  the  writ  was  issued,  had  the  right  to  control 
it,  and  where  he  gave  a  controlling  direction  which  al- 
tered the  sheriff  s  duty,  the  bail  were  to  be  protected. 
The  answer  we  are  considering,  alleged  that  the  execu- 
tion was  returned  "not  found''  at  the  request  and  by 
the  direction  of  the  plaintiflTs  attorney.  This  was  suf- 
ficient without  an  allegation  of  fraud  or  collusion. 

But  it  is  said  to  be  insuflBcient  because  it  did  not 
allege  that  the  direction  was  given  to  prevent  service 
of  the  process.  The  return  non  estj  &c.,  at  its  date  did 
prevent  such  service,  and  the  direction  dictated  the 
return.     When  made,  the  sheriff  had  more  than  forty 
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■  -  •  

days  remaining  of  the  sixty  within  which  he  wa» 
at  liberty  to  produce  his  prisoner.  The  direction  to 
retnrn  at  the  time  it  was  given  that  the  debtor  could 
not  be  found,  was  on  its  face  a  direction  to  prevent  the 
service  of  the  writ.  But  the  answer  alleges  the  in- 
tent with  which  the  direction  was  given.  It  pleads 
that  it  was  to  enable  the  plaintiff  to  sue  the  sheriff  for 
the  non-appearance  of  his  prisoner.  It  was  to  fix  him 
as  bail.  The  averment  of  that  intent  necessarily  in- 
volves a  purpose  in  the  direction  to  prevent  the  service 
of  the  process.  Only  in  that  event  could  the  sheriflf 
be  sued  as  bail.  So  that  the  answer  substantially  al- 
leged a  direction  which  must  necessarily  have  required 
an  omission  to  serve  the  writ  and  a  purpose  and  in- 
tent to  sue  the  sheriff  as  bail  on  account  of  such  omis- 
sion. 

We  think,  therefore,  that  the  answer  was  good  and 

alleged  a  defense.  We  may  treat  the  act  of  the 
[T    deputy  or  under  sheriff  as  that  of  the  sheriff,  as  the 

plaintiff  claims  that  we  should.  Then  the  facta 
alleged  are  that  in  a  case  where  the  sheriff  was  liable  as 
bail,  where  he  had  forty  days  within  which  to  produce 
the  prisoner,  where  as  bail  he  could  arrest  him  any- 
where in  the  State,  and  put  him  in  custody  in  his  own. 
county,  where  for  aU  that  appears  such  course  was 
open  to  him  and  his  protection  assured,  comes  the 
plaintiff's  attorney,  having  the  right  to  direct  as  to 
the  execution  or  non-execution  of  the  process.  (Root 
7).  Wagner,  30  N.Y.  9 ;  Nelson  v.  Kerr,  59  Id.  224), 
and  orders  the  sheriff  forthwith  to  return  the  execu- 
tion ''defendant  not  found.''  The  sheriff  obeys  the 
direction  and  makes  the  return  in  obedience  to  the 
command,  and  then  is  sued  as  bail  because  he  did  not 

find  and  arrest  the  debtor.  We  think  in  such  a 
[•]    case,  that  the  direction  given  by  the  plaintiff  is 

a  waiver  of  the  sheriff's  liability  as  bail.  It  is 
diflBicuh  to  construe  it  otherwise.     The  sheriff  is  liable 
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as  bail  for  not  finding  the  debtor ;  he  does  not  find  him 
because  the  plaintiff  told  him  not  to ;  and  then  the 
plaintiff  sues  him  lor  obeying  his  direction.  His 
counsel,  in  a  brief  prepared  with  great  care  and  indus- 
try, puts  the  case  thus.  He  says  the  action  was 
brought  upon  an  express  contract  to  pay  $1200  in  case 
Warren  was  not  taken  upon  the  issue  of  a  body  exe- 
cution. If  that  be  granted,  it  was  still  competent 
for  the  plaintiff  to  waive  the  liability  and  excuse  non- 
performance of  the  condition,  and  if  that  non-per- 
formance is  occasioned  by  his  own  act  or  direction  he 
certainly  can  have  no  action  therefor. 

But  it  is  further  argued  that  the  sheriff  was  at  lib- 
erty to  disregard  the  direction  and  that  it  was  his 
duty  to  do  so ;  and  we  are  referred  in  that  connection 
to  two  other  sections  of  the  Code  (§§  598  and  695).  By 
the  first  of  these  it  is  provided  that  "  the  sheriff  must 
diligently  endeavor  to  enforce  an  execution  issued  and 
delivered  to  him  *  *  *  notwithstanding  any  direc- . 
tion  he  may  receive  from  the  plaintiff  or  his  attorney." 
The  same  provision  existed  in  the  Revised  Statutes, 
and  never  yet  has  been  held  to  neutralize  the  specific 
provision  making  a  direction  to  the  ofllcer  which  pre- 
vents service  of  the  writ  a  defense  to  the  bail  when  the 
order  emanates  from  the  plaintiff  in  the  execution. 
This  provision  fixes  the  sheriff's  duty  as  between  him- 
self and  any  person  other  than  the  plaintiff  giving  the 
directions.  It  does  not  make  the  officer  liable  to  the 
party  who  directs  because  of  obedience  to  the  direc- 
tions. The  other  section  referred  to,  after  giving  to 
the  sheriff  liable  as  bail,  the  rights  and  privileges  of 
bail,  closes  with  a  proviso  that  the  section  shall  not 
apply  '^  to  a  ease  where  a  defense  arises  to  an  action 
against  the  bail  in  consequence  of  an  act  or  omission 
of  the  sheriff."  It  is  not  necessary  now  to  say  what 
the  precise  scope  of  this  provision  is.    It  is  enough 

that  it  does  not  reach  the  present  case,  for  here  the  de- 
VoL.  n.— 18 
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fense  arises  not  out  of  the  aot  or  omission  of  the  sher- 
iff but  out  of  the  act  of  the  plaintiff  exercised  through 
his  attorney. 

We  are  of  opinion,  therefore,  that  the  defense 
pleaded  was  good  and  the  defendant  should  have  been 
allowed  an  opportunity  to  prove  it. 

Judgment  reversed;  new  trial  granted;  costs  to 
abide  the  event. 

All  concur. 


MoLACHLIN,  ajstd  Ano.,  Appellants,  v.  BRETT, 

ET  AL.,  Respondents. 

Supreme  Coxtbt,    First   Department;   General 

Term,  March,  1882. 

§§  738,  724,  767,  1296,  1296,  1300. 

Appeal. — In  uhote  name  taken, — General  term  hae  power  to  amend  tUU 

qf  notice  <(f  appeal. — When  eourt  ehould  order  retnnal  of  action  and 

nibetitution  of  tueoeuor  of  deceaeed  party.* 

Where  the  successors  in  interest  to  the  plaintiff  in  an  action  move  to 
revive  and  continne  the  action,  and  the  motion  is  denied,  it  eeenu 
that  in  their  notice  of  appeal  from  the  order  denying  such  motion, 
they  may  designate  themselves  the  appellants.  [^J  If  for  any 
reason  this  is  not  so  the  court  has  the  power  to,  and  should,  amend 
the  title  of  it  by  clii^nging  the  title  to  the  original  title  of  the  ac- 
tion. ['] 

Where  the  plaintiffs  in  an  action  successively  die,  the  last  survivor 
occupied  the  position  of  sole  plaintiff  within  the  meaning  of  sec- 
tion 757  of  the  Code  [»1  and  the  assigneje  of  his  personal  representa- 
tive should  be  substituted  in  the  place  of  the  plaintiffs  and  the 
action  revived  and  continued  by  him.[*] 

(Decided  April  10,  1882.) 


*  Cannot  be  revived  where  both  parlies  have  died.    Holsman  v. 
St.  John,  ante,  48. 
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McLachlin  v,  Brett. 

Appeal  from  order  of  the  special  term  denying 
motion  of  successors  in  interest  of  plaintiffs  for  sub- 
stitution, also  motion  to  dismiss  said  appeal. 

On  the  29  th  day  of  September,  1876,  the  firm  of 
McLachlin  Brothers,  which  was  composed  of  John  H. 
McLachlin  and  Daniel  McLachlin,  began  an  action  in 
the  supreme  court  against  the  respondents  to  recover 
:$4881.49,  a  balance  claimed  to  be  due  for  lumber  sold 
and  delivered  by  said  McLachlin  Brothers  to  the  re- 
€I)ondents.  The  respondents  appeared  and  answered 
the  complaint. 

On  the  24th  day  of  October,  1876,  John  H.  Mc- 
Lachlin died  intestate,  and  on  the  26th  day  of  July, 
1877,  Claude  McLachlin  was  duly  appointed  his  ad- 
ministrator. 

Thereafter,  on  the  27th  day  of  July,  1877,  Daniel 
McLachlin  died  intestate  and  Hugh  F,  McLachlin  was 
appointed  his  administrator  on  the  18th  day  of 
August,  1877. 

Said  estates  have  been  settled  and  closed  and  the 
said  cause  of  action  has  been  duly  assigned  to  Hugh 
P.  and  Claude  McLachlin,  who  now  ovm  it,  as  co- 
partners. They  moved  at  special  term  that  they  be 
substituted  in  the  place  of  the  original  plaintiffs  and 
that  the  action  be  revived  and  continued.  This  mo- 
tion  was  denied  by  Mr.  Justice  Lawrence,  whose 
reasons  are  stated  in  the  following  brief  memorandum 
written  by  him. 

"  The  case  of  Soit  v.  Campbell  (20  Hun,  60),  and 
the  same  case  in  82  2V.  Y.  609,  seem  to  be  conclusive 
authorities  against  the  motion.  It  must  therefore  be 
denied  with  costs." 

From  the  order  entered  on  this  motion  the  said 
Hugh  F.  and  Claude  McLachlin  appealed  to  the  gen- 
'eral  term,  designating  themselves  in  the  notice  of  ap- 
peal as  appellants  and  the  defendants  as  i  espondents. 
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The  defendants  moved  upon  notice  to  dismiss  tlie- 
appeal. 

Edward  C.  JameSj  for  appellants. 

Joseph  W.  Howe^  for  respondents. 

Per  Curiam. — ^The  motion  to  dismiss  the  appeal  is- 
based  altogether  upon  the  objection  that  the  notice  of 
appeal  is  entitled  in  the  name  of  the  appellants  Hugh 
F.  and  Claude  McLachlin.  Both  of  the  original  part- 
ies to  the  action  are  dead.  Hugh  F.  and  Claude  Mc- 
Lachlin  are  shown  to  have  succeeded  and  become  en- 
titled to  the  ownership  of  the  cause  of  action,  and  own 
the  same  now  as  partners  carrying  on  business  as  the 
successors  of  the  original  plaintiflEs.  In  the  body  of 
the  notice  of  appeal  it  is  shown  that  the  appeal  is  from 
the  order  denying  motion  that  those  appellants  be 
substituted.  There  is  no  question  therefore,  as  to 
what  the  appeal  is  from,  nor  can  there  be  any  that  the 
parties  bringing  the  appeal  are  the  parties  aggrieved 
by  the  order. 

We  are  inclined  to  the  opinion  that  under  the  cir* 
cumstances  apparent  in  the  case,  it  may  properly  be 
taken  by  the  persons  named  as  appellants  under 
[']    the  provisions  of  sections  1295,  1296,  and  1800  of 
the  Code ;  but  if,  for  any  technical  reason,  this  be 
not  so,  we  think  we  have  the  power  and  it  is  our  duty 
under  sections  723  and  724  of  the  Code,  to  amend 
[•]    the  title  of  the  notice  so  as  to  cure  the  alleged  de- 
fect, by  changing  the  title  to  the  original  title  of 
the  action.     The  motion,  therefore,  to  dismiss  the  ap- 
peal is  denied,  without  costs. 

The  construction  given  to  sections  759  of  the  Code 
by  this  court  in  Coit  v.  Campbell  (20  Huriy  50),  was  not 
acceptable  to  the  court  of  appeals ;  and  in  the  same 
case  (82  N,  Y.  609)  that  court  regarded  a  motion  for 
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fiubstitntion  as  the  proper  remedy  in  a  case  where  at 
the  commencement  of  the  action  there  were  several 
•defendants,  each  of  whom  had  successively  died ;  hold- 
ing in  substance  that  the  last  survivor  occupies 
{*]    the  position  of  sole  plaintiff  within  the  intention  of 
the  section.^     Under  that  construction  this  case 
comes  precisely  within  the  provisions  of  section  757, 
and  the  right  to  substitute  is  conferred  upon  the  plain- 
tiffs, who  show  themselves  to  have  become  the 
[*]     owners  and  successors  of  the  plaintiffs  of  the  title 
to  the  subject  matter  of  the  action,  and  by  due 
process  have  purchased  from  their  respective  repre- 
sentatives.    The  motion,   therefore,   for  substitution 
ought   to  have    been    granted.      The    succession   in 
action  was  sufficiently  established  in  the  case  to  bring 
it  clearly  within  the  rule  governing  such  applications, 
and  fully  satisfied  the  objection  upon  which  the  court 
of  appeals  seem   to  have  disposed  of  Coit  v.  Camp- 
bell. 

The  order  should  be  reversed  and  order  of  substi- 
tution granted,  but,  under  the  circumstances,  without 

costs,  t 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

*  See  NehrboAs  «.  BlisSf  ante^  48,  and  cases  there  cited. 
t  An  appeal  from  the  order  entered  pureaant  to  this  decision  baa 
been  taken  to  the  coart  of  appeals,  and  is  now  pending. 
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HALTi,    Respondent,    d.    BROOKS. 
CLARK  BROOKS,  Appellant. 

N.  T.  CouET  OP  Appeals  ;  April,  1882. 

§656. 

AUaehfnenti, — Proeeedingt  to  compel  ddiwry  of  permmal  property  attach' 

cd^  can  only  he  brought  by  sheriff. 

The  Code  does  Dot  confer  authority  to  order  the  delivery  to  the  sheriff 
of  attached  personal  property,  on  motion  of  the  attaching  creditor.[') 
The  action  or  proceeding  for  that  purpose  must  be  instituted  by  the* 
sheriff,  either  in  lus  own  name,  or  that  of  the  debtor.  [*] 

H.  L.  H.  in  an  action  against  J.  P.  B.  attached  certain  personal  pro- 
perty belonging  to  J.  P.  B.  in  the  possession  of  C.  B.,  who  did  not 
claim  any  interest  in  it,  and  procured  an  order  that  he  deliver  it 
to  the  sheriff.  Jleld^  that  the  order  was  irregular  and  unautho^ 
rized.  [']  AUoy  Held,  on  appeal  by  C.  B.  from  the  order,  that  that 
part  of  it  adjudging  costs  against  him  should  be  reversed  and  the 
appeal,  as  to  the  residue,  dismissed. [*] 

(Decided  April  25,  1882.) 

Appeal  from  an  order  of  the  general  term  of  th& 
supreme  court,  second  department,  reversing  an  order 
of  the  special  term,  and  directing  that  appellant  de- 
liver certain  personal  property  of  the  defendant  to  the 
sheriflf  of  New  York  county,  to  be  held  by  him  under 
a  warrant  of  attachment  theretofore  issued  in  this 
nction. 

In  this  case  a  warrant  of  attachment  was  issued 
against  the  property  of  the  defendant,  as  a  non-resi- 
dent, and  the  sheriflf  of  New  York  county,  under  the 
attachment,  made  demand  for  note  and  mortgage  be- 
longing to  the  defendant,  and  which  were  in  the 
custody  of  Clark  Brooks,  the  appellant.  Clark  Brook» 
refused  to  give  the  note  and  mortgage  to  the  sheriflF^ 
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and  refused  to  give  a  certificate  that  he  held  them  for 
the  benefit  of  the  defendant.        , 

A  motion  was  thereupon  made  by  plaintiff,  for  an 
order  directing  him  to  deliver  them  to  the  sheriff, 
which  was  denied,  but  on  appeal  from  this  order,  it 
was  reversed  by  the  general  term,  and  an  order  made 
directing  him  to  deliver  them  to  the  sheriff. 

Prom  the  order  of  the  general  term  Clark  Brooks 
appealed,  and  pending  the  appeal  delivered  the  securi- 
ties to  the  sheriff. 

The  sheriff  first  appears  in  the  matter  on  appeal  to 
the  general  term. 

The  defendant  has  never  appeared  in  the  action. 

Henry  W.  BooJcataver  and  James  B.  Steers^  Jr.^ 
for  appellant. 

Henry  G.  Atwater  and  Henry  B.  Hathaway  {Haih- 
away  &  Montgomery^  attorneys),  for  respondent : 

The  rule  that  only  a  party  aggrieved  by  a  judgment 
or  decree  can  api)eal  from  it  is  well  settled  in  this 
State.  Steele  v.  White,  2  Paige,  478;  Cuyler  v. 
Moreland,  6  Id.  273  ;  Hone  v.  Van  Schaick,  7  Id.  222 ; 
Card  V.  Bird,  10  Id.  426  ;  Kelley  v.  Israel,  11  Id.  162 ; 
Idley  V.  Bowen,  11  Wend.  223  \  Allegheny  Banks 
Appeal,  48  Pa.  St.  328;  Arrowsinith  t.  Rappelye,  19 
La.  Ann.  327;  Elcan  v.  Lancasterian  School,  etc.,  8 
Pattony  Jr.  &  Heath  ( Fa.),  69. 

And  where  a  decree  contains  various  matters,  a 
party  who  is  aggrieved  by  a  portion  of  it  can  appeal 
only  from '  that  x>ortion  and  not  from  other  portions 
by  which  he  is  not  aggrieved.  Cuyler  t.  Moreland,  6 
Paige,  275. 

Knox  A  McLean,  for  sheriff. 

Rapallo,  J. — ^The  only  authority  to  make  the  or- 
der appealed  from  is  such  as  can  be  found  in  section 
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656  of  the  Code  of  Civil  Procedure,  wWch  provides 
that  in  executing  an  attachment  the  sheriff  may  main- 
tain an  action  or  special  proceeding  in  his  own  name 
or  in  the  name  of  the  defendant  to  reduce  to  his  act- 
ual i)ossession  an  article  of  personal  property  capable 
of  manual  delivery,  but  of  which  he  has  been  unable 
to  obtain  possession. 

No  authority  is  given  to  order  a  person  holding 
[*]    property  of  the  attached  debtor  to  deliver  it  to 

the  sheriff,  on  motion  of  the  attaching  creditor. 

The  action  or  proceeding  for  that  pmpose  must 
[•]    be  instituted  by  the  sheriff,  either  in  his  own 

name  or  that  of  the  debtor. 

The  order  appealed  from  was  not  made  in  any 
action  or  proceeding  instituted  by  the  sheriff,  but 
was  made  in  the  action  in  which  the  attachment  was 
issued  and  on  motion  of  the  attorney  for  the  plaintiff 
in  that  action.  The  sheriff  does  not  appear  to  have 
been  a  party  to  the  proceeding. 

For  this  reason  the  order  was  irregular  and  un- 
[']    authorized.     The  respondent,  however,  moves  to 

dismiss  the  appeal  on  the  ground  that  the  appel- 
lant has  obeyed  the  order  and  delivered  the  property 
to  the  sheriff,  and  this  fact  is  proved  by  affidavit  and 
conceded,  though  it  is  denied  that  such  obedience 
was  voluntary. 

If  the  appellant  had  any  interest  in  the  property 
delivered  up,  which  would  entitle  him  to  restitution 
upon  a  reversal  of  the  order,  we  should  sustain  his 
appeal.  But  he  does  not  claim  any  such  interest^  and 
on  the  contrary  states  in  his  affidavit  that  he  has  no 
personal  interest  whatever  in  any  of  the  proceedings. 

He  has  not  therefore  been  aggrieved  by  the  order 

except  in  so  far  as  it  adjudges  costs  against 
[*]    him.    That  part  of  the  order  should  be  reversed 

and  the  appeal  as  to  the  residue  dismissed,  with- 
out costs  in  this  court  to  either  party. 
All  concur,  except  Tract,  J.,  absent. 
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CATMN,  ET  AL,  Appellants,  v.  MOSS,  et  al, 

Respondents. 

Supreme  Court,  First  Department,  General 

Term  ;  May,  1882. 

■ 

§§  424,  638. 

Attachment — Service  by  drftndante  of  notice  of  a/ppearanee  within  thirtf- 

daye  after  attachment  teas  ineued  is  equivalent  to  personal 

sertiee  of  summons^  and  a  compliance  toith 

section  688  of  the  Code. 

Where  an  action  was  begun  by  the  levying  of  an  attachment,  and  the 
defendants  against  whom  it  was  issued  appeared  in  the  action  by 
an  attorney  who  served  a  general  notice  of  appearance,  within 
thirty  ilays  from  the  time  the  attachment  was  issued,  and  demand- 
ed a  copy  of  the  complaint,  Held,  that  this  was  a  compliance  with 
all  that  section  688  of  the  Code  of  Civil  Procedure  requires  to  sup- 
port the  attachment.  ['] 

The  service  of  a  general  notice  of  appearance  dispenses  With  the  ser- 
vice of  the  summons  for  all  purposes.  [*] 

{Decided,  May  27,  1882). 

Appeal  from  order  of  special  term  vacating  attach- 
ment. 

This  action  was  brought  to  recover  for  merchandise 
sold  and  delivered  to  the  defendants,  Ralph  Moss  and 
Esther  Herrmann,  by  the  plaintiff.  An  attachment 
was  issued  in  this  action,  and  levied  upon  property  of 
said  defendants  on  the  30th  day  of  September,  1880. 
On  October Ist,  1881,  William  H.  Ricketts  was  appoint- 
ed by  the  supreme  court,  receiver,  &c.,  of  the  defend- 
ants, Moss  and  Herrmann,  and  was  thereafter  made 
a  party  defendant,  and  appeared  in  the  action  and  an- 
swered the  complaint. 

The  summons  was  never  served  on  the  defendant 
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Esther  HerrmaoD,  bat  she,  on  October  15th,  1880,  by 
her  attorney,  served  a  general  notice  of  appearance 
and  demanded  a  copy  of  the  complaint. 

William  H.  Ricketts,  the  receiver,  moved  upon  the 
warrant  of  attachment  and  affidavits,  to  vacate  the 
attachment.  This  motion  was  granted,  and  from  the 
order  granting  it  the  plaintiffs  appealed.  The  appeal 
in  this  case  was  argued  with  appeals  from  orders  in 
two  other  actions  against  the  same  defendants,  vacating 
attachments  issued  therein.  The  affidavits  on  which 
those  attachments  were  granted  were  held  insufficient, 
and  the  orders  in  those  cases  affirmed  on  that  ground. 

Melville  E.  Begenshurger  {John  J.  Adams^  attor- 
ney), for  appellants : 

Cited  Bosworth  v.  Vanderwalker,  63  N.  F.  697 ; 
Rogers  v,  McLean,  34  N.  F.  642 ;  Clapp  t>.  Graves,  2ft 
N.  r.  418 ;  Vose  v.  Cockcrof  t,  44  N.  T.  416. 

Charles  W.  West  {E.  Sandford^  attorney),  for 
respondents. 

Daniels,  J. — ^The  affidavits  made  by  one  of  the 
plaintiffs  principally  for  the  purpose  of  establishing 
the  existence  of  a  cause  of  action,  differs  from  that 
made  in  either  of  the  preceding  cases;  for  it  contains 
a  clear  and  distinct  statement  of  facts  showing  a  cause 
of  action  in  favor  of  the  plaintiffs,  against  the  defen- 
dants Moss  and  Herrmann.  In  this  respect  it  is  in  de- 
cided contrast  with  the  affidavits  considered  in  the 
other  cases. 

The  attachment  was  issued  because  the  defendants 
proceeded  against  had  assigned,  disposed  of,  and  se- 
creted their  property  and  were  also  about  to  do  so^ 
with  the  intent  to  defraud  their  creditors.  And  the 
affidavits  supporting  the  allegations  that  these  were 
facts  sustained  them  in  a  reasonably  satisfactory  man- 
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ner.  This  case  in  both  respects  was  made  out  as  that 
was  required  to  be  done  to  entitle  the  plaintiffs  to  an 
attachment.  And  as  the  defendant^  against  whom  it 
was  issued  each  appeared  in  the  action  by  an  attorney 
who  served  a  general  notice  of  appearance,  and  demand-^ 
ed  a  copy  of  the  complaint  within  thirty  days  fron^ 
the  time  when  the  attachment  was  issued,  that  was  a 
compliance  with  all  that  section  638  of  the  Code 
[*]  of  Civil  Procedure  required  to  support  the  attach- 
ment. For  the  appearance  could  not  be  equiva- 
lent to  a  personal  service  of  the  summons,  as  it  has 
been  declared  it  shall  be,  without  having  this  particu- 
lar effect  in  the  case.  The  appearance  was  complete 
under  what  has  been  required  for  that  purpose  by  sec- 
tion 421  of  the  Code,  and  it  dispensed  with  formal 
[•]  service  of  the  summons,  for  every  purpose;  other- 
wise the  effect  which  is  provided  it  should  have 
by  section  424  of  the  Code  would  not  be  secured  to  it. 
The  order  in  this  case  should  be  reversed  and  an  order 
entered  denying  the  motion  to  vacate  the  attachment 
with  the  ordinary  costs  and  disbursements. 

Bbadt,  J.,  concurred. 
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LAZARUS  V.  HEILMAN,  et  al. 

N.  T.  CouBT  OP  CoMMOi^  Pleas,  Equity  Teem; 

June,  1883. 

§601. 

*Oi)untereiaim.^In  tietion  to  prewnt  wutU  and  for  damctgu  therrfor^  ({#- 

fendant  may  counterclaim  demand  for  epee^p&fformance 

of  contract  to  convey, —  When  owner  qf  real 

estate  may  be  compelled  to  per^ 

form  contract  qf  hie 

grantor. 

In  action  to  enjoiD  the  committing  of  waste  and  to  recover  damages 
for  injuries  already  done  the  freehold,  the  defendant  may  counter- 
claim a  demand  for  the  specific  performance  of  a  contract  to  con- 
vey. ['] 

Where  one  takes  real  property  with  notice  that  his  grantor  has  agreed 
to  convey  it  to  a  third  pert^on,  he  stands  in  bis  grantor's  shoes,  and 
may  be  compelled,  in  an  action  for  specific  performance,  to  convey 
it  pursuant  to  his  grantor's  agreement.  [*] 

B.  executed  and  delivered  to  H.  a  lease  of  certain  premises  in  the  city 
of  New  York,  wherein  he  agreed  to  sell  and  convey  the  premises  to 
H.  for  $8,000  at  any  time  during  the  continuance  of  the  lease  upon 
H.'s  giving  him  two  months'  notice  of  his  intention  to  purchase.  R. 
subsequently  conveyed  the  premises  to  L.,  who  had  knowledge  of 
'  the  agreement  in  the  lease.  H.  thereafter  gave  the  required  notice 
of  his  Intention  to  purchase,  to  R.  and  L.,  and  tendered  the  pur- 
chase money.  In  an  action  brought  by  L.  against  H.  for  damages 
for  waste,  alleged  to  have  been  committed  to  the  freehold  by  H., 
and  to  restrain  him  from  further  injuring  it,  H.  sets  up  these  facts 
in  his  answer,  and  demands  a  specific  performance  of  the  said  con- 
tract. Held^  that  the  Code  authorizes  a  counterclaim  of  this  kind  in 
such  an  action ;  that  L.  having  purchased  with  knowledge  of  the 
»con tract,  stands  in  R.'s  shoes,  and  is  the  proper  party  to  convey  the 
property  to  H.  If  H.  performs  his  part  of  the  contract,  L.  must 
<convey  to  him;  H.  to  pay  |8,000,  less  the  amount  of  the  mortgage 
on  the  premises,  and  interest  on  the  unpaid  purchase  money,  and 
*to  bear  the  taxes  confirmed  since  the  day  the  deed  should  have  been 
^delivered;  L.  to  pay  interest  on  the  mortgage,  and  to  acctunt  for 
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Che  renta  aod  proflta  of  the  premlsea  from  that  day.  [']  In  caae  H.  does 
not  complete  hia  pnrchaae,  L.  is  entitled  to  judgment  againat  H.  for 
three  timea  the  damage  done  to  the  premiaea.[^] 
{Decided^  AuguU,  1882.) 

Action  to  recover  damages  for  injuries  to  real  pro- 
perty, and  to  enjoin  the  committing  of  other  injuries 
thereto. 

On  the  14th  day  of  February,  1880,  one  Gustave 
Bamsperger,  leased  to  the  defendant,  Moses  Heilman, 
by  written  lease,  a  house  and  lot  situate  at  number 
331  East  4l8t  street,  New  York  city,  of  which  he  was 
then  the  owner,  for  the  term  of  two  years,  from  May 
1st,  1880.  The  lease  contained  the  following  agree.- 
ment:  **And  it  is  further  agreed  between  the  parties  to 
these  presents,  that  the  party  of  the  first  part  [Rams- 
X>erger]  agrees  to  sell  to  the  party  of  the  second  part 
[the  defendant,  Heilman]  and  the  party  of  the  second 
part  agrees  to  buy  from  the  party  of  the  first  part  the 
house  and  lot  herein  leased  for  the  sum  of  eight  thou- 
sand dollars,  lawful  money  of  the  United  States  as  per 
8X)ecia]  agreement  signed  in  {sic)  the  same  time  with 
this  lease ;  a  sale  of  the  property  voids  this  lease  and 
can  be  affected  any  time  during  the  term  of  the  lease 
npon  two  months'  previous  notice  given  to  the  party 
of  the  first  part  by  the  party  of  the  second  part  of  his 
intention  to  effect  the  sale.*'  The  "special agreement" 
referred  to  in  the  lease  was  an  agreement  to  sell  upon 
the  conditions  above  stated. 

At  the  time  of  the  execution  of  the  lease  the  plain- 
tiff was  in  possession  of  said  premises  as  the  tenant  of 
Ramsperger,  and  thereafter  procured  a  lease  from  him 
of  said  premises  and  refused  to  deliver  possession 
thereof  to  the  defendant  Heilman  on  the  1st  day  of 
May,  1880.  He  thereupon  brought  an  action  to  obtain 
possession  of  said  premises,  and  finally,  on  May  17th, 
1881,  succeeded  in  ejecting  the  plaintiff. 
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Ob  the  18th  day  of  April,  1881,  Ramsperger  con* 
Teyed  the  premises  in  question  to  the  plaintiff.  On 
the  80th  of  July,  1881,  the  defendant  Heilman  gave 
plaintiff  and  Ramsperger  notice  of  his  intention  to  pur- 
chase the  premises,  and  thereafter  made  a  tender  of 
the  purchase  money  to  each  of  them,  and  demanded  a 
<5onveyance  of  the  property  to  him,  which  they  re- 
fused to  make. 

This  action  was  brought  to  recover  damages  for  in- 
juries alleged  to  have  been  done  the  freehold  by  said 
Heilman  and  his  tenant,  the  defendant  Herman  Wal- 
thers,  and  to  restrain  them  from  further  injuring  it. 
The  defendant  Heilman  set  up  the  foregoing  facts  in 
his  answer,  and  counterclaimed  a  demand  for  the 
specific  performance  of  his  contract  with  Ramsperger. 

KuTzman  A  Teaman^  for  plaintiff. 

Albert  Cardozo  {Oearge  F.  LangheiUy  attorney)  for 
defendants. 

Van  Hoesen,  J. — ^The  house,  no  doubt,  needs  a 
thorough  overhauling,  but  the  greater  part  of  the  re- 
pairs that  are  necessary  are  required  upon  those  parts 
of  the  building  that  were  not  injured  by  the  defendant. 
The  house  has  suffered  from  shrinkage  and  other  natu- 
ral causes,  and  from  necessary  and  ordinary  wear  and 
tear.  It  had  also  suffered  from  the  acts  of  the  defend- 
ants Heilman  aad  Walthers.  From  their  own  admis- 
sions, it  is  evident  that  many  things  they  did  were  not 
consistent  with  the  ordinary  care  a  tenant  should  take, 
and  that  from  their  acts  there  resulted  an  injury- for 
which,  unless  Heilman  be  the  owner  of  the  property, 
Lazarus  should  recover  damages.  I  throw  out  of  con- 
sideration every  injury  save  those  for  which  I  think 
Heilman  and  Walthers  are  answerable,  and  then  I 
think  it  will  require  $300  to  repair  the  damage  done 
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by  Heilman  and  Walthers;  and  I  am  also  of  opinion 
that  the  premises  are  worth  $300  less  than  they  would 
have  been  worth  if  that  damage  had  not  been  done. 
For  those  damages  the  plaintiff  should  have  judgment, 
unless  the  defendant  Heilman  completes  the  purchase 
of  the  house  in  the  manner  to  be  settled  by  the  judg- 
ment. Here  is  an  action  for  damages,  and  the  person 
who  did  the  damage  says,  in  substance :  '*  If  I  did  all 
you  say,  the  injnry  was  committed  upon  property  of 
which  I  am  the  equitable  owner  and  of  which  I  ask  to 
be  declared  the  legal  owner."  If  the  fact  be  that  he  is 
the  owner  of  the  building  that  he  injured,  the  loss  falls 
on  himself  and  not  on  Lazarus. 

It  is  objected  that  in  this  action  the  defendant  Heil- 
man cannot  by  way  of  counterclaim  demand  a  specific 
performance  of  the  contract  by  which  Ramsperger,  the 
plaintiflP  s  grantor,  agreed  to  convey  the  property  to 
him,  but  there  is  in  my  opinion  authority  for  the  plead- 
ing  of  the  counterclaim.    The  case  of  the  Glen  &  Hall 
Mfg.  Co.  V.  Hall  (61  IT.  T.  236),  and  Carpenter  v.  Man- 
hattan Life  Ins^  Co.  (22  JSun,  49),  go  far  to  show 
p]    that  the  Code  warrants  such  a  counterclaim  in  such 
an  action  as  this.   Formerly  there  would  have  been 
two  actions,  an  action  and  a  cross-action,  but  the  same 
result  would  have  been  reached.   The  case  then  is  to  be 
regarded  as  if  Heilman  were  the  plaintiff  seeking  a  spe- 
cific performance  of  his  contract  with  Ramsperger. 
Lazarus  bought  the  property  from  Ramsperger,  with 
actual  notice  of  the  prior  agreement  between  Ramsper- 
ger and  Heilman,  and  Lazarus  stands,  therefore,  in 
[•]     Ramsperger' s  shoes.     Lazarus  is  the  proper  party 
to  convey  the  property  to  Heilman  {Pomeroy  on 
Specific  Performance^  §  465,  and  cases  cited). 

It  is  true  that  the  contract  may  be  construed  as 
giving  to  Heilman  an  option  to  take  or  not  to  take  the 
property,  but  that  being  conceded,  it  appears  that  Heil- 
man has  elected  to  take  it  and  the  contract  is  not  to  be 
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defeated  for  want  of  mutuality.  No  objection  has 
been  made  that  the  contract  is  so  incomplete  that  its 
intent  cannot  be  ascertained  with  certainty,  and  I 
think  that  Lazarus  should  be  compelled  to  perform  it 
specifically.    Heilman  is  bound  to  pay  $8,000.    From 

this  is  to  be  deducted  the  amount  of  the  mortgage 
[*]    (Gl^ny net  v.  Mantel,  4  Ihiery  86  ;  Hinckley  v.  Smith, 

61  iV.  T.  21).  Heilman  is  to  pay  interest  on 
$8,000,  the  unpaid  purchase  money,  and  Lazarus  must 
pay  the  interest  on  the  mortgage.  The  taxes  that  have 
been  confirmed  since  the  time  at  which  the  deed  should 
have  been  delivered  must  be  borne  by  Heilman.  Laza- 
rus should  account  to  Heilman  for  the  rents  and  profits 
of  the  property,  including  a  fair  rental  for  the  part  oc- 
cupied by  himself,  from  the  time  just  designated. 
From  the  terms  of  the  contract  it  appears  that  Rams- 
perger  had  two  months  in  which  to  execute  a  convey- 
ance from  the  time  that  Heilman  might  give  him 
notice  of  his  intention  to  purchase  the  property.  As 
this  notice  was  given  on  July  30th,  1881,  the  date  at 
which  the  deed  might  have  been  delivered,  and  the 
date  which  must  therefore  be  considered  as  the  time 
at  which  the  transaction  should  be  closed  is  Septem- 
ber 30th,  1881,  a  general  covenant  of  warranty  is 
required,  and  a  fee  simple  must  be  conveyed  (§  154, 
Pomeroy  on  Specific  PerformaTwe). 

A.  referee  will  be  appointed  to  see  that  these  provi- 
sions are  carried  into  effect.  If,  within  thirty  days 
after  the  findings  are  signed,  Heilman  places  at  the 
disposal  of  the  referee  the  money  required  to  be  paid, 
and  offers  on  his  part  to  complete  the  purchase  on  the 
terms  specified  in  the  findings,  a  decree  or  judgment 
will  be  entered  for  the  dismissal  of  the  plaintiff's  com- 
plaint and  for  the  specific  performance  by  Lazarus  of 
the  contract.  The  costs  of  the  action,  with  an  allow- 
ance of  one  hundred  dollars,  will  then  be  awarded  to 
Heilman.    No  costs  will  be  allowed  to  Walthers. 
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If,  on  the  other  hand,  Heilman  should  not  within 
the  time  specified  place  the  requisite  money  at  the  dis- 
posal of  the  referee  for  the  purpose  of  carrying  out  the 
contract  of  purchase  in  the  manner  provided  by  the 
finding,  and  offer  to  complete  the  purchase,  then  judg- 
ment shall  be  entered  dismissing  the  counterclaim,  and 

a  judgment  in  favor  of  the  plain tifl^  against  Heil- 
[*]    man  and  Walthers,  for  $900,  treble  damages,  shall 

be  entered,  with  costs  and  allowance  of  five  per 
cent  on  $900  (see  Guynet  v.  Mantel,  supra). 

Heilman  has  said  in  his  protestation,  which  forms 
part  of  his  answer  before  Judge  Nehrbas,  that  he  did 
not  want  the  property.  In  this  action  he  professes  a 
desire  to  buy  it,  but  confesses  he  has  not  the  means  of 
his  own  sufficient  to  complete  the  contract;  though  he 
proved  that  some  one  was  willing  to  lend  him  the  re- 
quisite money.  That  person  is  not  before  the  court, 
and  is  at  liberty  at  any  time  to  change  his  mind.  If 
Heilman  cannot  or  will  not  complete  his  contract,  Laza- 
rus should  recover  compensation  for  the  injury  done 
to  the  house.  If  it  be  Lazarus^  house  that  was  in- 
jured, Heilman  should  pay  the  damages,  and  Lazarus' 
house  it  is,  unless  Heilman  completes  the  purchase. 

Vol.  n.— 14 
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CASTRO  V,   UBIARTE. 

0.  S.  DisTEioT  Court,  Southern  District  or  New 

York;  June,  1882, 

§  484,  488. 

Malieunu  prosecution, — When  actum  for^  wiU  lie. — Complaint  uniting 

€ietum/or  malieiaut  prosecution  and  false  arrest  not  demurrable 

on  ground  that  they  are  inconsistent  and  improperly 

united^  although  arising  out  of  same  acts, — Ao' 

tion  for  false  arreet  teiU  He  for  abuse  qf 

legal  and  valid  process. 

An  action  for  malicious  prosecntion  will  lie  against  a  person  malicioiu- 
ly  causing  legal  proceedings  to  be  taken  before  a  tribunal  of  com- 
petent jurisdiction,  although  the  proceedings  may  be  inTalid,[*'*] 

Complaint  on  two  causes  of  action,  one  for  malicious  prosecution  and 
the  other  for  false  arrest,  is  not  demurrable  on  the  ground  that  the 
causes  of  action  are  inconsistent  and  improperly  united,  although  they 
arise  out  of  the  same  alleged  acts.[^] 

Though  process  and  proceedings  are  perfectly  valid  and  regular,  an 
action  for  false  arrest  will  lie  for  their  abuse  or  misuse  or  service  at 
an  unlawful  time.['] 

Demurrer  to  complaint  in  action .  for  malicions 
prosecution  and  false  arrest. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Carpenter  &  MosJ^fir^  for  plaintiff. 

Sidney  Webster^  for  defendant. 

Brown,  D.  J. — This  is  an  action  against  the  de- 
fendant, the  Consul-General  of  Spain,  to  recover  dam- 
ages for  an  alleged  false  imprisonment  and  malicious 
prosecuti-  -n,  in  proceedings  for  the  extradition  of  the 


CIVIL    PROCEDURE    REPORTS.  211 


Oastro  V.  Uriarte. 


plaintiff  tinder  the  treaty  with  Spain  of  January  6, 
1877  (19  Stats,  at  L.  650).  This  being  a  common  law  ac- 
tion, the  sufficiency  of  the  pleadings  upon  the  demur- 
rer is  to  be  determined  according  to  the  New  York 
€ode  of  Procedui:e  ( U.  S.  JRev.  Stat.  914). 

The  amended  complaint  contains  two  counts  or 
•causes  of  action  separately  stated.  The  first  charges 
that  the  defendant,  on  the  2d  of  October,  1881,  ap- 
peared before  John  A.  Osbom,  a  commissioner  of  the 
wcuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  and  charged  the  plaintiff  with 
forgery,  at  Havana,  Cuba,  on  or  about  September  25, 
1881,  and  thereupon  procured  the  commissioner's  war- 
rant for  the  arrest  of  the  plaintiff,  upon  which  he  was 
taken  before  the  commissioner  by  the  active  procure^ 
ment  and  aid  of  the  defendant,  and  for  several  days  re- 
strained of  his  liberty ;  that  at  the  time  of  issuing  said 
warrant,  and  of  the  arrest  of  the  plaintiff  thereunder, 
the  commissioner  had,  in  fact,  no  jurisdiction,  and  the 
warrant  was  wholly  void  for  various  reasons,  stating, 
^unong  others,  that  no  mandate  or  preliminary  war- 
rant had  been  obtained  from  the  executive  department 
prior  to  the  proceedings  before  the  commissioner  {In 
re  Raine,  3  Blatch.  6,  10  i  In  re  Thomas,  12  Id.  370), 
and  that  the  warrant  itself,  for  various  defects  upon 
its  face,  was  wholly  void.  The  second  cause  of  action 
alleges  the  arrest  of  the  plaintiff  upon  a  warrant 
issued  by  the  same  commissioner  upon  the  same  day, 
on  a  similar  charge  of  forgery,  under  which,  by  de- 
fendant's  procurement,  he  was  imprisoned  on  the  2d 
day  of  October,  and  restrained  of  his  liberty  until 
October  4,  1881,  when,  after  examination,  the  plaintiff 
was  held  not  guilty,  and  discharged  and  fully  acquit- 
ted by  the  commissioner ;  and  that  the  said  proceed- 
ings have  been  fully  ended  and  determined  ;  that  all 
the  acts  and  doings  of  the  defendant  were  done  falsely 
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and  maliciously  and  without  reasonable  and  probable- 
cause  ;  and  claims  as  damages  |10,000. 

The  defendant  demurs  to  the  second  cause  of  ac- 
tion on  the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  He  also  de- 
murs to  the  whole  complaint  on  the  ground  that  it 
appears  on  the  face  thereof  that  the  first  and  second 
causes  of  action  are  improperly  united — the  first  cause 
of  action  being  for  false  imprisonment,  and  the  second 
for  malicious  prosecution,  founded  on  the  same  al- 
leged acts  and  supposed  wrongs. 

Section  488  of  the  Code  of  Civil  Procedure  sjyeoifies- 
eight  causes  for  which  the  defendant  may  demur  to  a 
complaint.  Subdivision  7  is,  "  where  causes  of  action 
have  been  improi)erly  united  ;"  subdivision  8,  "where 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action." 

By  section  492  the  defendant  may  demur  to  the 
whole  complaint,  or  to  one  or  more  separate  causes  of 
action  stated  therein. 

Section  484  specifies  the  causes  of  action  which 
may  be  joined  in  one  complaint;  and  subdivision  2 
embraces  causes  of  action  ''  for  personal  injuries,  ex- 
cept libel,  etc.;"  and  both  of  the  causes  of  action  in  the 
present  complaint  clearly  come  under  this  subdivis- 
ion. This  section  also  provides  at  its  close  that  "it 
must  appear  upon  the  face  of  the  complaint  that  all 
the  causes  of  action  so  united  belong  to  one  of  the 
foregoing  subdivisions  of  this  section,  and  that  they 
are  consistent  with  each  other."  The  last  clause,  re- 
quiring that  such  causes  of  action  be  consistent  with 
each  other,  was  first  added  in  the  new  Code  of  1877. 

The  demurrer  to  the  second  cause  of  action  on  the- 
ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  is  based  upon  the  contention 
of  the  defendant  that  an  action  for  malicious  prose- 
cution cannot  be  maintained,  except  upon  a  legal  and 
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valid  judicial  proceeding;  that  it  will  not  lie  upon 
proceedings  void  for  want  of  jurisdiction  ;  that  the 
complaint  must  allege  or  show  such  a  valid  judicial 
proceeding  ;  and  that  the  second  cause  of  action  is  in 
this  respect  defective,  in  not  alleging  either  in  general 
words  that  the  commissioner  had  jurisdiction,  or  in 
showing  any  facts  sufficient  to  authorize  the  issuing 
of  the  warrant  of  arrest. 

The  demurrer  to  the  whole  complaint  for  the  im- 
proi)er  joinder  of  the  two  causes  of  action  is  based 
upon  the  contention  that  an  action  for  false  imprison- 
ment and  for  malicious  prosecution  cannot  both  be 
maintained  upon  the  same  identical  proceedings  and 
arrest ;  that  the  former  is  based  upon  a  want  of  juris- 
diction and  the  latter  upon  a  valid  legal  proceeding  ; 
And  that  if  the  statement  of  the  second  cause  of  action 
be  held  sufficient  in  avowing  or  showing  jurisdiction 
in  the  commissioner  who  issued  the  warrant  for  the 
arrest,  then  it  is  inconsistent  with  the  first  cause  of 
action,  which  is  based  expressly  upon  the  want  of 
jurisdiction ;  and  therefore  that  ihe  joinder  of  these 
two  causes  of  action  in  one  complaint  is  forbidden  by 
section  484  above  referred  to. 

The  remedy  at  common  law  for  false  imprisonment 
is  by  an  action  of  trespass  for  a  direct  injury  to  the 
plaintiff  through  an  unlawful  arrest  or  a  detention 
without  legal  authority.  The  arrest  or  detention  may 
be  by  process  under  color  of  legal  proceedings,  or 
without  process  in  the  absence  of  any  legal  proceed- 
ings, or  it  may  be  through  the  irregular  issuing  or 
service  of  process  in  proceedings  otherwise  valid  {Ad- 
dison on  Torts,  §§  798,  802,  803,  831  ;  Barker  v.  Bra- 
ham,  2  W.  Bl.  865,  844  ;  HoUey  v.  Mix,  3  WeTid.  350  ; 
Pease  v.  Burt,  3  I>ay,  485. 

The  common  law  remedy  for  a  malicious  prosecu- 
tion, on  the  other  hand,  is  by  an  action  on  the  case 
for  an  indivect  injury  through  the  institution  of  legal 
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proceedings  from  malicious  motives  and  without 
probable  cause.  To  recover  in  such  an  action  not  only- 
must  malice  and  the  absence  of  probable  cause  be 
shown,  but  also  the  termination  of  the  legal  proceed- 
ings in  favor  of  the  accused  ;  none  of  which  are  essen- 
tial to  recovery  in  an  action  of  trespass  for  false  im- 
prisonment. The  gist  of  the  action  is  the  malice  and 
want  of  probable  cause  ;  and  where  these  concur,  and 
the  accused  has  been  acquitted,  the  law,  by  means  of 
this  remedy,  designs  to  aflford  him  compensation  for 
the  injury,  expense,  annoyance  or  disgrace  of  the 
groundless  proceedings  against  him  {Addison  on  TortSy 
§§  852-868). 

When  the  proceedings  are  void  for  want  of  juris- 
diction, trespass  for  false  hnprisonment  is  the  ordi- 
nary remedy,  since  no  other  proof  is  requisite  than 
the  proof  of  the  arrest  or  detention,  and  of  the  illegal- 
ity of  the  proceedings.  Upon  this  proof  the  plaintiff 
is  entitled  to  compensatory  damages  (Jay  v.  Almy,  1 
W.  &  M.  262  ;  Blythe  v.  Tompkins,  2  Ahh.  Pr.  468); 
and  where  there  is  also  evidence  of  malice  or  bad 
faith,  or  want,  of  probable  cause,  exemplary  dama- 
ges may  also  be  given,  but  not  otherwise  {Addison  on 
Torts,  %  845 ;  Day  v.  Woodworth,  13  How.  U.  S.  368, 
371 ;  Brown  v,  Chadsey,  39  Barb.  253,  265  ;  Williams  v, 
Garrett,  12  How.  Pr.  456). 

When  the  arrest  complained  of  arose  in  the  course 
of  legal  proceedings,  and  there  was  no  doubt  of  mal- 
ice and  of  the  want  of  probable  cause,  and  no  ques- 
tion existed  concerning  the  jurisdiction  or  legal  valid- 
ity of  the  proceedings  themselves,  the  pleader  was 
necessarily  confined  to  an  action  on  the  case  for  ma- 
licious prosecution ;  while,  if  a  doubt  existed  with 
regard  to  the  jurisdiction  of  the  court  or  magistrate 
in  issuing  the  warrant  of  arrest  or  the  regularity  of 
the  proceedings  under  it,  the  pleader  would  ordina- 
rily insert  also  a  count  in  trespass  for  false  imprison- 
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ment,  so  that  upon  trial,  if  the  proceedings  were  held 
irregular,  he  would  be  entitled  to  recover  compensa- 
tory damages  at  all  events  ;  and,  on  proof  of  malice 
and  want  of  probable  cause,  he  could  recover  full 
damages  for  the  malicious  prosecution,  in  case  the 
proceedings  and  the  arrest  should  be  held  to  be  regu- 
lar and  within  the  jurisdiction  of  the  court  or  magis- 
trate that  issued  the  warrant. 

While  thus,  from  reasons  of  convenience,  the  rem- 
edy for  an  arrest  without  jurisdiction  was  ordinarily 
by  an  action  of  trespass  for  false  imprisonment,  and 
the  remedy  was  by  an  action  on  the  case  for  malicious 
prosecution  where  the  arrest  was  in  the  course  of  a 
lawful  prosecution,  yet  these  remedies  were  not  con- 
fined within  these  several  limitations,  nor  were  they 
always  mutually  exclusive  of  each  other.  Though 
the  process  and  proceedings  were  perfectly  valid  and 
regular,  yet,  in  case  of  their  abuse  or  misuse  or 
[*]  service  at  an  unlawful  time,  an  action  for  false 
imprisonment  would  stiU  lie  (HoUey  v.  Mix,  3 
Wend.  350  ;  Doyle  v.  Russell,  30  Barb.  300,  308,  536-7 ; 
Pease  v.  Burt,  3  i>ay,  485). 

By  the  revised  statutes  of  this  State  (  2  Hev.  Stat. 
653,  §  16),  it  is  provided  **  where,  by  the  wrongful  act 
of  any  person,  an  injury  is  produced  either  to  the 
I)erson,  personal  property  or  rights  of  another,  for 
which  an  action  of  trespass  may  by  law  be  brought, 
an  action  of  trespass  on  the  ca^  may  be  brought  to 
recover  damages  for  such  injury,  whether  it  was  will- 
ful, or  accompanied  by  force  or  not ;  and  whether 
such  injury  was  a  direct  and  immediate  consequence 
from  such  wrongful  act,  or  whether  it  was  consequen- 
tial and  indirect.'*  This  provision  is  not  affected  by 
the  Code  of  Procedure. 

The  necessary  effect  of  it  would  seem  to  be  to 
authorize  an  action  on  the  case  for  a  malicious  prose- 
cution, where  malice  and  the  want  of  probable  cause 
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appear,  even  though  the  want  of  jurisdiction  in  the 
proceedings  for  the  arrest  also  expressly  appear; 
since  an  action  of  trespass  for  false  imprisonment 
would,  in  the  latter  case,  undoubtedly  lie ;  and  in  all 
such  cases,  therefore,  the  party  injured  has  his  election 
of  remedies  under  this  statute  (Bice  v.  Piatt,  3  DeniOj 
81,  84;  Wright  D.  Wilcox,  19  Wend.  343-348;  Shorke 
V.  Charles,  18  Wend.  616).  Aside  from  this  statutory 
provision,  upon  an  examination  of  the  authorities 
cited  in  the  elaborate  briefs  which  have  been  submit- 
ted to  me  by  the  counsel  of  the  respective  parties  in 
this  case,  I  am  satisfied  that  the  great  preponderance 
of  authority,  not  only  in  this  State  but  in  this  country 
generally,  as  well  as  in  England,  is  to  the  effect  that 
an  action  for  malicious  prosecution  will  lie  against 
[']  the  person  upon  whose  complaint  the  warrant 
was  issued,  though  the  proceeding  were  irregular 
and  without  jurisdiction,  provided  the  subject  mat- 
ter, the  oflfense  and  the  person,  were  within  the  magis- 
trate's jurisdiction.  It  is  so  stated  expressly  in  the 
text  writers,  and  has  been  repeatedly  adjudged  (3 
Blackst.  Coram.  127 ;  2  OreerUeaf  on  Ev.  ^9:^1  ChiUy 
on  PI.  §  133). 

The  precise  question  here  presented  arose  in  the 
case  of  Morris  r>.  Scott,  in  this  State  (21  Wend.  281), 
when,  in  an  action  on  the  case  for  malicious  prosecu- 
tion, the  plaintiff  was  non-suited  on  the  trial  because 
it  did  not  appear  in  the  declaration  that  the  justice 
before  whom  the  complaint  was  made  and  who  had 
issued  his  warrant  for  the  arrest  of  the  plaintiff,  had 
jurisdiction  in  the  matter  charged. 

Upon  error  to  the  supreme  court  the  judgment  was 
reversed,  the  court  holding  that  an  action  might  be 
maintained  "though  there  may  be  a  total  want  of 
jurisdiction,  provided  malice  and  falsehood  be  put 
forward  as  the  gravamen,  and  the  arrest  or  other  act 
of  trespass  be  claimed  as  the  consequence."      The 


CIVIL    PROCEDURE    REPORT&  217 

Castro  V,  Uriarte. 

authority  of  this  case  has  not  been  shaken  but  re- 
affirmed by  subsequent  decisions  (Newfield  v.  Copper- 
man,  47  Bow.  87;  Thaule  v.  Krekeler,  81  iV.  F.  428; 
Dennis  v.  Ryan,  63  Barb.  145  ;  Van  Latham  v.  Libby, 
38  Barb.  348  ;  65  If.  T.  385). 

In  the  case  last  cited  the  defendant  had  been 
•charged  with  forgery,  accompanied  by  such  facts  and 
<5ircumstances  as  showed  that  the  oflfense  was  not  for- 
gerj'  in  law,  and,  upon  trial  of  the  indictment,  he  was 
acquitted  upon  that  ground.  In  a  subsequent  trial 
for  malicious  prosecution  the  Judge  charged  that  the 
action  would  lie  ''if  the  defendant  knew  that  the 
charge  was  false  and  unfounded,  and  by  that  means 
procured  the  plaintiff  to  be  indicted  and  brought  to 
trial,  even  though  the  charge  made  did  not  constitute 
the  crime  alleged,  or  any  crime,"  and  this  charge  was 
sustained  on  appeal.  The  same  princii)le  has  been  af- 
firmed in  numerous  other  cases  in  this  country  (Stone  v. 
Stevens,  12  Conn.  219  ;  Hayes  v.  .Younglove,  7  B.  Mon. 
545;  Stancliff  «.  Pal  meter,  18  Ind.  321  ;  Stockings. 
Howard  [73  Mo.\  24  Abb.  L.  J.  537  ;  Sweet  n.  Negus, 
30  Mich.  406  ;  Collins  t).  Love,  7  Blackf.  416  ;  Forrest 
t>.  Collier,  20  Ala.  175  ;  Brewlry  t).  Cockfield,  2  Mo- 
Mullen^  270 ;  Gibbs  d.  Ames,  119  Mass.  60). 

In  support  of  the  proposition  that  an  action  for 
malicious  prosecution  will  not  lie  except  upon  valid 
legal  proceedings,  the  defendant  relies  upon  the  recent 
<5a8e  of  Nebenzahl  z.  Townsend,  decided  in  the  New 
York  common  pleas  (61  How.  N.  Y.  353);  on  several 
^ases  in  Massachusetts  (Bixby  v.  Brundridge,  2  Oray^ 
129;  Whiting  v.  Johnson,  6  Or  ay.  246;  Bodwell  v. 
Osgood,  3  Pick.  379,  383),  and  on  some  others  of  a 
similar  character.  In  the  case  in  the  common  pleas 
the  point  was  referred  to  briefly,  but  at  the  close  of 
the  paragraph  the  learned  chief  judge  says  '*  the  point 
is  not  material  from  what  subsequently  occurred." 
The  case  has  not  therefore  the  weight  of  an  expressive 
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adjudication.  In  Bixby  v.  Brandridge  the  decisioir 
was  upon  the  express  ground  that  the  justice  had  ^'no 
jurisdiction  of  the  offense;"  and  the  fact  was  the 
same  in  both  the  Massachusetts'  cases.  These  cases, 
therefore,  are  not  in  point  as  respect  a  court  or  magis- 
trate that  has  jurisdiction  of  the  subject  matter  of  the 
offense  charged,  and  of  the  parties.  The  same  point 
was  held  in  the  case  of  Painter  v.  Ives  (4  JN'eb.  126), 
and  in  Sweet  v,  Negus  (30  Mich.  406).  In  the  former 
case,  Lake,  C.  J.,  says :  '*  This  seems  to  be  the  correct 
rule  where  the  proceedings  complained  of  were  had  in 
a  court  having  no  jurisdiction  of  the  subject  matter  of 
the  suit."  In  the  latter  case,  Christianoy,  J.,  says: 
''  There  may  be  good  ground  for  holding,  as  has  been 
held  in  some  cases,  that  when  the  justice  has,  by  law, 
no  jurisdiction  of  the  subject  matter,  or  a  total  want 
of  jurisdiction  otherwise  appears  upon  the  face  of  the- 
warrant,  the  proceedings  cannot  properly  be  called  a 
prosecution.  In  such  cases  the  accused  would  be  un- 
der no  obligation  to  obey  or  submit  to  the  arrest  or  the- 
trial  or  examination.  We  decide  nothing  upon  thia 
point,  as  it  is  not  before  us ;  but  we  are  entirely  satis- 
tied  that  when  the  want  of  jurisdiction  does  not  appear 
upon  the  face  of  the  warrant,  and  is  only  to  be  shown 
by  the  evidence  aliunde^  the  party  arrested  and  prose- 
cuted may,  when  he  has  been  acquitted,  maintain  an 
action  for  malicious  prosecution,  when  he  shows  it  la 
have  been  malicious,  and  the  prosecution  does  not 
show  in  defense  that  there  was  probable  cause,  and 
that  he  acted  in  good  faith." 

In  Massachusetts  also  in  the  more  recent  case  of 
Gibbs  V.  Ames  (119  Mass.  60),  the  decision  of  the 
court  is  to  the  same  effect;  where  a  plaintiff  was 
brought  to  trial  and  acquitted,  but  without  any  pre- 
vious proper  complaint  or  proper  warrant  of  arrest, 
and  it  was  held  that  an  action  for  malicious  prosecu- 
tion would  lie.     The  court  says:  ''This  was  a  suffi- 
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cient  prosecution  and  acquittal  therefrom  to  furnish  a^ 
foundation  for  the  common  action  for  malicious  prose- 
cution, notwithstanding  an  insufficiency  of  the  com- 
plaint or  defect  of  process  by  which  she  was  brought 
before  the  court,  or  want  of  jurisdiction  of  the  magis- 
trate arising  from  such  defect.  The  magistrate  bad 
jurisdiction  of  the  subject  matter  of  the  complaint, 
which  was  not  the  case  in  Bixby  v,  Brundridge  (2  Qray^ 
129),  and  Whiting  tj.  Johnson  (6  Gray,  246)." 

In  England  it  can  hardly  be  said  that  any  other  rule 
has  ever  prevailed  as  against  a  prosecutor  who  has 
maliciously  procured  an  illegal  warrant  of  arrest  to  be 
issued  upon  a  groundless  charge  :  although  the  magis- 
trate who  maliciously  issues  it  without  jurisdiction  is 
liable  in  trespass  only,  since  he  is  the  direct  cause  of 
the  arrest  (Morgan  t?.  Hughes,  2  Term^  225,  221),  while 
the  complainant  was  but  the  indirect  cause.  Blackstone 
(3  Oom.  127)  says :  "But  an  action  on  the  case  for  a 
malicious  prosecution  may  be  founded  upon  an  indict- 
ment whereon  no  acquittal  can  be  had ;  as  if  it  be  re- 
jected by  the  grand  jury,  or  be  coram  non  judice^  or 
be  insufficiently  drawn.  For  it  is  not  the  danger  of 
the  plaintiff,  but  the  scandal,  vexation  and  expense,. 
upon  which  this  action  is  founded."  (Gastin  v.  Wil- 
cock,  2  Wilson^  302,  307;  Westt?.  Smallwood,  3  Jtfi565.. 
&  W.  418,  420;  Wicks  v,  Pontham,  4  Term,  247;  Pip- 
pett  t.  Hearn,  5  Barn-  &  Aid.  634.)  In  the  late  case 
of  Farley  v.  Danks  (4  Ex.  &  Bl.  493)  the  defendant 
had  falsely  and  maliciously  procured  the  plaintiff  tO' 
be  adjudicated  a  bankrupt  upon  an  affidavit  which  was 
not  sufficient,  legally,  to  warrant  an  adjudication^ 
Lord  Campbell  in  support  of  a  verdict,  says:  ''It  is- 
said  that  the  adjudication  ought  to  be  a  consequence- 
necessarily  and  legally  following  from  the  facts  if  true. 
But  all  that  is  necessary  is  that  the  defendant  should 
falsely  and  maliciously  cause  the  act ;  and  he  does  that 
when  he  swears  falsely,  and  the  act  would  not  be  done 
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without  his  80  swearing.  It  would  be  monstrous  to 
say  that  this  does  not  make  out  the  charge ;  I  should 
'be  very  sorry  to  find  any  decisions  of  our  courts  to 
that  effect.  Where  a  man  makes  a  true  statement  of 
fact,  upon  which  the  court  acts  wrongly,  the  grievance, 
it  is  true,  arises  not  from  the  statement,  but  from  the 
Judgment ;  but  it  would  be  monstrous  to  hold  that 
this  is  so  where  the  statement  is  maliciously  false. 
We  must  assume  that  Oldfield  v.  Dodd  (8  ExcJi.  578) 
is  correctly  decided ;  though,  for  anything  I  know,  it 
may  be  reversed  in  the  house  of  lords.  But  it  does  not 
show  that  this  action  will  not  lie ;  it  shows  only  that 
the  commissioner  made  a  mistake;  he  did  not  the  less 
act  on  the  authority  of  the  defendant.  Suppose  an 
application  to  be  made  to  hold  a  man  to  bail  upon  af- 
fidavit that  he  is  going  to  leave  the  country,  which  is 
utterly  without  foundation  of  fact,  and  that  some  slip 
is  made,  as  Mr.  Gray  suggests,  in  point  of  law ;  it  is 
clear  that,  under  these  cii'cumstances,  a  party  would 
be  liable  for  malicious  falsehood.  The  action,  there- 
fore, well  lies,  and  the  rule  must  be  discharged." 

Upon  these  authorities  it  would  seem  to  be  clear 
'that,  whatever  doubt  may  exist  in  regard  to  the  pro- 
priety of  an  action  for  malicious  prosecution  where  the 
court  or  magistrate  issuing  the  warrant  was  wholly 
without  jurisdiction  of  the  subject  matter  or  of  the 
offense  charged,  the  nearly  unanimous  decisions  of  the 
courts  are,  that  such  an  action  will  lie  against 
[']  the  prosecutor  who  has  maliciously  set  on  foot  le- 
gal proceedings,  though  invalid,  before  a  tribunal 
of  competent  jurisdiction  ;  and  such  is  this  case.  The 
defendant,  according  to  the  averments  of  the  second 
-cause  of  action  demurred  to,  maliciously,  and  without 
probable  cause,  procured  the  plaintiff's  arrest  upon  a 
<5hargeof  forgery  though  a  warrant  which  he  procured 
to  be  issued  from  a  commissioner  of  the  circuit  court 
of  this  district.    The  magistrate  was  competent  to  en- 
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tertain  the  charge ;  the  offense  was  within  the  provis- 
ions of  the  treaty  ;  the  proceedings  may  have  been** 
irregular  and  invalid,  but  they  were  within  the  general* 
scope  of  his  jurisdiction ;  and  these  proceedings  hav- 
ing been  set  on  foot,  maliciously;  and  without  pro- 
bable cause,  and  the  plaintiffs  arrest  procured  through 
the  defendant's  agency  therein,  it  does  not  lie  in  his- 
mouth    to    insist    that    the  proceedings  were  defec- 
tive. 

The  demurrer  to  the  second  cause  of  action  should,, 
therefore,  be  overruled. 

Second.  In  the  above  view  of  the  second  cause  of 
action  it  is  not  necessarily  inconsistent  with  the  ac- 
tion of  trespass  for  false  imprisonment  stated  in  the 
first  cause  of  action,  inasmuch  as  if  the  proceedings 
on  the  warrant  for  the  arrest  should  be  found  to  be 

irregular  and  void,   either  action  would  in  this 
[*]    case  lie,  by  reason  of  the  general  jurisdiction  of 

the  commissioner  over  the  subject  matter;  and 
this  would  be  the  case  although  it  appeared  that  both 
causes  of  action  were  upon  one  and  the  same  proceed- 
ing and  arrest  (Barr  v.  Shaw,  10  Bun,  580).  This  fact 
does  not  appear  upon  the  complaint  in  this  case,  how- 
ever probable  it  may  be.  In  the  theory  of  pleading 
different  counts  are  supposed  to  represent  different 
claims  or  offenses.  It  is  not  impossible  that  the  plain- 
tiff may  have  been  arrested  by  the  defendant's  pro- 
curement ui>on  the  same  day  upon  two  different 
charges,  and  by  two  different  warrants  of  arrest,  and 
the  subsequent  proceedings  might  possibly  have  been 
had  under  both.  It  is  not  impossible  that  a  prior 
proceeding  may  have  been  thought  of  doubtful  suffici- 
ency, and  a  second  have  followed  upon  the  same  day, 
designed  to  avoid  any  defects^  of  the  first.  Nothing 
in  the  complaint  shows  that  both  counts  are  for  the- 
same  arrest,  and  it  cannot,,  upon  demurrer,  be  taken, 
for  granted. 
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On  both  gronnds,  therefore,  the  demnrrer  to  the 
whole  complaint  should  be  oyerruled. 

The  defendant  may  answer  within  twenty  days  on 
payment  of  the  costs  of  the  demurrer. 
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§§  1736,  1730,  2931,  3933. 

BepUvin. — Actum  oj ;  may  be  maintained  inputic^e  eourt^  though  n0 

proeeu  ie  ietued  far  replevy inff  the  chattel, — Judgment  in  eueh 

action, — When  complaint  in  action  qf  replecin  not  demur^ 

table. — A  eale  and  deUvery  of  goode^  procured  ly 

frauds  paetee  no  title  to  fraudulent  vendee. 

Ao  action  of  replevin  may  now  be  maintained  in  jasdce's  conit, 
though  no  process  is  issued  for  the  replevying  of  the  chattel  sued 
for,  when  the  action  is  commenced,  or  at  any  time  before  the*  exe- 
cution is  issued  upon  the  judgment  obtained.  [^] 

Where  in  an  action  of  replevin  in  a  justice's  court,  the  chattel  in 
q,ue8tion  bad  not  been  replevied  the  judgment  should  award  poa- 
session  thereof  to  the  plaintiff  and  must  fix  the  value  of  the  chattel, 
and  provide  that  if  it  is  not  delivered  to  plaintiff  he  shall  recover 
the  sum  so  fixed  as  its  value  from  the  defendant.  [*,  *] 

In  an  action  in  a  justice's  court,  to  recover  possession  of  a  chattel  of 
which  plaiatiff  claimed  he  had  been  defrauded  by  defendant,  aver- 
ments of  warranty  of  soundfness  are  only  in  aid  of  the  allegations 
setting  up  the  fraud. [*] 

'The  rule  of  law  is  well  settled  that  a  sale  and  delivery  of  goods  pro- 
cured by  fraud,  passes  no  title  to  the  fraudulent  vendee  as  between 
him  and  the  vendor,  and  the  latter  may  maintain  replevin  to  recover 
the  goods.  [*] 

Appeal  from  judgment  of  a  justice  of  the  peace. 
This  is  an  action  of  replevin  to  recover  possession 
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of  a  horse  sold  by  plaintiff  to  defendant.  The  com- 
plaint set  np  an  exchange  of  horses  between  the  x>ar- 
ties,  alleged  that  it  was  bronght  abont  by  false  and 
fraudulent  representations  on  the  part  of  the  plaintiff, 
and  asks  for  a  return  of  the  horse  or  a  judgment 
against  defendant  for  $100,  the  alleged  value  thereof. 
The  complaint  also  averred  a  warranty  of  soundness, 
on  defendant's  part,  and  its  breach. 

No  process  for  replevying  the  horse  was  issued, 
HOT  was  any  application  made  for  it  by  plaintiff. 

The  defendant  demurred  to  the  complaint  on  the 
ground  that  two  causes  of  action  were  improperly 
united,  and  aJso  to  the  prayer. 

The  demurrer  was  overruled  and  the  defendant 
filed  an  answer  denying  each  and  every  allegation  in 
the  compliaint. 

'  On  the  trial  of  the  action  the  justice  charged  the 
jury  that  if  they  found  in  favor  of  plaintiff  they  must 
find  that  the  plaintiff  was  entitled  to  the  possession  of 
the  horse,  and  must  assess  the  value  thereof  at  such 
43um^  as  they  found  the  value  to  be.  The  jury  found 
for  plaintiff  and  judgment  was  rendered  awarding 
possession  of  the  horse  in  question  to  him,  or  if  pos- 
session thereof  could  not  be  had,  then  that  he  recover 
$40,  the  value  thereof,  from  defendant,  and  that  plain- 
tiff have  judgment  against  the  defendant  for  the  sum 
of  six  cents  damages  for  the  wrongful  detention  and 
•costs. 

This  api)eal  is  taken  from  that  judgment. 

Before  the  commencement  of  this  action  another 
miction  was  pending  between  the  same  parties  before 
the  same  justice  to  recover  possession  of  the  same 
horse ;  a  warrant  was  issued  in  that  action  which  was 
executed  in  the  town  of  Chictawaga.  The  defendant 
appeared  specially  and  claimed  that  the  justice  had 
no  jurisdiction,  inasmuch  as  the  process  was  served 
outside  of  the  city  of  Buffalo.    That  action  was  there- 
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npon  abandoned  and  this  action  commenced.  On  ap- 
peal it  was  claimed  that  this  action  was  a  continuance 
of  that  one. 

A.  BartJiolomeWj  for  apx>ellant. 

D.  Q.  Jackson^  for  respondent. 

Smith,  J. — ^This  is  an  action  of  replevin  for  a  horse 
which  plaintiff  avers  was  obtained  from  him  by  fraud, 
in  a  bargain  by  which  the  parties  exchanged  horses. 

An  action  of  replevin  may  now  be  maintained 

[']    in  justice  court  though  no  process  is  issued  for  the 

replevying  of  the  chattel  sued  for,  when  the  action 

is  commenced,  or  at  any  time  before  the  execution  is 

issued  upon  the  judgment  obtained. 

Section  2933  of  the  Code  of  Civil  Procedure  ex- 
pressly provides  that  when  the  summons  has-been 
personally  served  upon  the  defendant,  the  justice  must 
proceed  to  hear  and  determine  the  action  although  the 
plaintiff  has  not  required  the  chattel  to  be  replevied. 
To  "  determine  the  action  'Ms  to  render  the  judgment 
therein.  Section  2931  provides,  among  other  things, 
that  sections  1726  and  1730,  shall  apply  to  the  proceed- 
ings in  an  action  in  a  justice's  court  to  recover  a  chattel. 
Section  1730  relates  to  actions  of  replevin  in  courts  of 
record,  and  enacts  that  final  judgment  for  the  plaintiff 
must  award  to  him  possession  of  the  chattel  recovered 
with  his  damages,  if  any,  and  that  if  the  chattel  re- 
covered was  not  replevied  the  final  judgment  must  al- 
so award  to  the  plaintiff  the  sum  fixed  as  the  value 
[•]  thereof,  to  be  paid  by  the  defendant  if  possession 
thereof  is  not  delivered  to  the  plaintiff.  Section 
1726  directs  that  when  the  verdict  awards  to  the  plain- 
tiff a  chattel  which  has  not  been  replevied,  it  must 
[•]  also  fix  the  value  of  the  chattel.  Other  sections 
of  the  Code  provide  for  a  proper  execution  to  en- 
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force  such  judgments.  Thus  it  will  be  seen  that  a 
complete  system  is  provided  for  actions  of  this  kind 
where  no  process  of  replevin  is  sued  out  until  an  exe- 
cution is  issued  upon  the  judgment.  The  proceedings 
in  this  case,  therefore,  before  the  justice  in  respect  to 
the  direction  given  by  him  to  the  jury,  as  to  the  form 
of  their  verdict,  and  the  judgment  rendered  by  -him, 
were  not  erroneous  as  claimed  by  the  appellant  but 
were  in  all  respects  regular  and  valid.  In  the  view  I 
have  thus  taken  of  the  case,  I  have  assumed,  as  the 
appellant  claims,  that  the  first  action  shown  by  the 
amended  return  was  discontinued,  and  the  second  sum- 
mons was  not  in  continuance  of  that  action,  but  the 
commencement  of  a  new  one. 

The  demurrer  to  the  complaint  was  properly  over- 
ruled by  the  justice.    The  complaint  is  in  replevin  to 
recover  possession  of  the  horse  of  which  plaintiff  claim- 
ed he  had  been  defrauded,  and  the  averments  of 
[*]    warranty  of  soundness,   are  only  in  aid  of   the 
allegations  setting  up  the  fraud. 

Within  the  liberal  rules  applied  to  pleading  in  jus- 
tices' courts  the  complaint  is  a  good  one,  and  contains 
all  the  averments  necessary  to  support  the  judgment. 
The  rule  of  law  is  well  settled  that  a  sale  and 
•"^  delivery  of  goods  procured  by  fraud  passes  no 
title  to  the  fraudulent  vendee  as  between  him  and 
the  vendor  and  the  latter  may  maintain  replevin  to 
recover  the  goods  (Ash,  et  al.  v.  Putnam,  1  BiUj  302 ; 
Hunter  v.  Hudson  River  I.  &  M.  Co.,  20  Barb.  493; 
Nichols,  et  al,  v.  Michael,  et  al.^  23  N.  Y.  264). 

This  action  seems  to  have  been  fairly  tried  upon  its 
merits,  and  the  verdict  of  the  jury  is  justified  by  the 
evidence.    The  judgment  must  be  affirmed  with  costs. 

Sheldok,  C.  J.,  and  Beokwith,  J.,  concurred. 

Vol.  n.— 15 


226  CIVIL    PROCEDURE    REPORTS. 


Estate  of  John  Langbein. 


Estate  of  JOHN  LANGBEIN,  Deceased. 

Sijbbogate's   Court,  Ein^gs  County;   Septembeb, 

1882. 

§  2694,  2693,  2708. 

Ancillary  letten  tMtamentary,^When  they  mil  he  istued.^Whatpr<Hif9, 

eU.  are  i^eguired  to  meure  the  recording  <ff  an  exempl\fled  copy  itf 

a  foreign  mU  and  the  record  qfita  probate. 

On  an  application  for  ancillary  letten  testamentary  it  is  not  necessary 
that  it  should  appear  that  a  will  of  personal  property  was  executed 
according  to  the  laws  of  this  State,  [>]  but  the  petition  must  show 
that  the  surrogate's  court  to  which  it  is  presented  has  jurisdiction 
of  the  estate  of  the  testator.  [>]  It  is  not  indispensable  that  it 
should  appear  that  letters  testamentary  have  been  issued  in  the 
State  where  the  will  was  admitted  to  probate.  [*] 

Before  an  exemplified  copy  of  a  will  of  real  property  can  be  recorded 
in  this  State  it  must  appear  that  it  was  executed  according  to  the 
lawsof  New  York.  [*] 

The  proofs  on  which  a  will  of  real  property  has  been  admitted  to  pro- 
bate in  another  State,  if  any  hare  been  recorded  or  filed,  must 
show,  to  entitle  the  will  to  record  here,  that  it  was  executed  accord- 
ing to  the  laws  of  this  State.  [']  An  exemplified  copy  of  such  proofs, 
if  there  be  any,  must  be  recorded  in  the  surrogate's  ofSce  with  the 
exemplified  copy  of  the  will.[*]  It  eeeme  that  where  there  are  no 
such  proofs,  a  certificate  of  that  fact,  together  with  a  sworn  alle- 
gation that  the  will  was  executed  according  to  the  laws  of  this 
State  would  be  sufllcient  to  entitle  an  exemplified  copy  of  the  will 
and  foreign  probate  to  record.  ['] 

The  recordiDg  of  a  copy  of  the  foreign  probate  of  a  will  in  a  surro- 
gate's office  in  this  State  is  by  the  Code  made  equivalent  to  proving 
the  will  here.['] 

Where  a  will  of  real  property  was  admitted  to  probate  in  another 
State  on  proof  which  did  not  show  that  the  will  was  executed  ac- 
cording t(»  the  laws  of  this  State,  and  thereafter  other  proof  was 
taken  before  the  officer  who  admitted  the  will  to  probate  establish- 
ing the  necessary  facts,  Held,  that  as  this  last  testimony  formed  no 
part  of  the  proof  on  which  the  will  was  admitted  to  probate,  it  ia 
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not  entitled  to  record  in  this  State  as  presumptiye  evidence  of  the 
execution  of  the  will.p] 
iPeeided,  September  6,  1882.) 

Petition  to  have  an  exemplified  copy  of  a  foreign 
will  of  real  and  personal  property  recorded,  and  for 
ancillary  letters  testamentary  thereon. 

In  March,  1882,  John  Langbein  died  in  Philadel- 
phia, leaving  a  will  in  vrhich  Jacob  Langbein,  his 
brother,  and  Joseph  Brown  were  named  as  execntors. 
The  will  was  admitted  to  probate  by  the  register  of 
the  orphans'  conrt  of  Philadelphia  connty,  Pennsyl- 
vania, on  the  81st  day  of  March,  1882.  The  proof 
taken  on  admitting  the  will  to  probate  described  the 
witnesses  as  subscribing  witnesses  bnt  does  not  other- 
wise show  that  the  will  was  signed  by  them  at  the  re- 
quest of  the  testator.  Testimony  establishing  the  fact 
that  the  will  was  signed  by  the  witnesses  at  the  request 
of  the  testator,  was  given  before  the  register  on '  the 
8rd  day  of  July,  1882. 

The  executors  named  in  the  will  thereafter  made 
this  application  to  the  surrogate  of  Kings  county  that 
an  exemplified  copy. of  the  will  and  of  the  record  of 
the  testimony  taken  on  the  31st  of  March  and  the 
3rd  of  July  before  said  register  be  recorded,  and  that 
letters  testamentary  on  the  estate  of  the  testator  be 
issued  to  them. 

It  does  not  appear  from  the  moving  papers  whether 
any  letters  testamentary  were  ever  granted  by  the 
orphans'  court  of  Philadelphia  county. 

George  GhrUj  for  the  petitioners. 

LrviNGSTOir,  Subbogats.  —  The  application  for 
ancillary  letters  testamentary  under  section  2696  of 
the  Code  will  first  be  considered. 

That  section  applies  only  to  a  will  of  personal 
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[*]    property,  and  it  is  not  necessary,  therefore,  that 
it  should  appear  that  the  will  was  executed  accord- 
ing to  the  laws  of  this  State. 

No  letters  testamentary  were  issued  in  the  State 
[■J    of  Pennsylvania  where  the  said  will  and  codicil 
were  admitted  to  probate,  but  that  does  not  seem 
to  be  indispensable.    (In  the  matter  of  the  Estate  of 
Catharine  Wise,  MS.  opinion  in  this  court,  filed  Jun& 
8,  1881).*    The  petition,  however,  on  which  the 
[']    application  is  made  must  show  that    the    sur* 
rogate's  court  to  which  it  is  presented  has  juris- 
diction of  the  estate  of  the  testator.    (Code,  §  2695.)t 
The  petition  does  not  state  whether  the  testator  died 
within  or  without  the  State  ;  that  he  left  personal  pro- 
perty within  the  county  of  Bangs  and  no  other,  or  left 
personal  property  which  has  since  his  death  come  into- 
that  county,  and  no  other,  and  remains  unadminister- 
ed.    (Code,  §  2476.) 

As  a  will  of  real  estate,  before  an  exemplified  copy 
of  it  can  be  recorded  here,  it  must  appear  that  it 
[*]    was  executed  according  to  the  laws  of  this  State 
(Code,  §§  2694,  2703  ;    Estate  of  Shearer,  1  If.  T. 
Civ.  Pro.  H.  466).    This  is  in  conformity  with  the  well 
settled  principle  of  law  adopted  in  the  above  section  of 
the  Code,  that  a  foreign  will  disposing  of  real  estate 
situated  here  must  be  proved  to  have  been  execu- 
[•]    ted  according  to  the  laws  of  this  State.    Conse- 
quently it  is  required  that  an  exemplified  copy  of 
the  proofs  on  which  the  will  was  admitted  to  probate, 
if  there  be  any,  must  be  recorded  in  the  surrogate'^ 
office  with  the  exemplified  copy  of   the  will  (Code, 
§2703);  which  as  we  have  said  is  not  the  case  in  regard 
to  a  will  of  personal  property  (Code,  2696),  and  the 
record  in  the  surrogate's  office  of  the  exemplified  copy 

*  See  *'  Estate  of  Wise,"  at  the  end  of  tbia  case. 

t  See  Estate  of  WinniDgton,  1  X  T.  Civ.  Pro,  B.  Wt. 
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of  the  foreign  probate  is  made  presumptive  evidence 
of  the  will  and  of  the  execution  thereof  in  any  action  or 
special  proceeding  relating  to  the  real  property  (Code, 
§  2703).  The  record  of  the  foreign  probate  in  the 
[•]  surrogate's  office  is  thus  made  equivalent  to  prov- 
ing the  will  here  (Bromley  i).  Miller,  2  Sup^  Ot.  [T. 
<&  C]  575). 

It  is  clear,  therefore,  from  all  these  provisions,  that 
the  proofs  taken  on  the  foreign  probate,  if  any  have 
been  recorded  or  filed,  must  show  that  the  will 
£T     was  executed  according  to  the  laws  of  this  State 
(see  Throop's  note  to  section  2703).    It  is  true  that 
the  section  2703  provides  that  when  written  proofs  nor 
a  certificate  of  the  substance  of  the  testimony  is  on  file 
or  recorded  in  the  foreign  court  by  which  the  will  was 
admitted  to  probate,  a  certificate  of  that  fact  may  be 
recorded  with  the  surrogate,  and  it  very  inconsistently 
gives  to  such  certificate  the  same  effect  as  to  the  re- 
cording of  a  certificate  of  the  substance  of  the  testi- 
mony or  of  an  exemplified  copy  of  the  testimony. 
It  may  be  that  in  such  a  case  a  sworn  allegation 
that  the  will  was  duly  executed  under  the  laws  of 
[•]    this  State,  accompanied  by  the  exemplified  copy 
of  the  foreign  probate  and  the  certificate  of  no 
proof  would  be  sufficient  to  entitle  said  copy  of  pro- 
bate and  certificate  to  be  recorded  here  under  section 
2703  ;  but  in  the  case  at  bar  the  testimony  on  which 
the  will  was  admitted  to  probate  was  duly  recorded  ; 
it  speaks  for  itself,  and  we  are  not  at  liberty  to  pre- 
sume anything  as  to  the  execution  of  the  will  or  to 
look  elsewhere  than  into  said  testimony  for  evidence 
of  the  manner  in  which  it  was  executed. 

The  testimony  of  the  witnesses  before  the  register 
in  Philadelphia  on  the  probate  of  the  will  does  not  es- 
tablish the  fact  that  it  was  executed  according  to  the 
laws  of  this  State  ;  the  witnesses  are  described  in  the 
record  as  subscribing  witnesses  ;  but  they  do  not  testi* 
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fy  that  they  signed  the  will  as  witnesso6  at  the  reqaest 
of  the  testator,  or  that  they  signed  the  will  at  all 
(Estate  of  Shearer,  supra).  The  will  was  admitted  to 
probate  on  the  31st  day  of  March,  1882.  Sevei-al 
months  later,  on  the  3rd  of  July,  1882,  witnesses  again 
appeared  before  the  register  and  testified,  among  other 

things,  that  they  signed  their  names  as  witnesses 
[•]     to  the  will  at  the  request  of  the  testator;  but  as  it 

will  be  perceived,  this  testimony  formed  no  part 
of  the  proof  on  which  the  will  was  admitted  to  pro- 
bate ;  it  is  not,  therefore,  entitled  to  be  recorded  under 
section  2703  of  the  Code  as  presumptive  evidence  on 
the  subject  of  the  execution  of  the  will,  and  cannot  be 
so  considered. 

There  are  other  objections  relating  to  the  exempli^ 
fication  of  the  record  ;  but  it  is  unnecessarj^  to  consider 
them,  as  the  application  to  record  the  exemplified 
copy  of  the  foreign  probate  under  section  2703  must 
be  denied. 

*  Surrogat^%  Courts  Kings  County, 

EsTATB  OF  Cathbrinb  Wise,  Deoeasbd. 

Application  by  one  of  the  reeident  legatees  of  a  foreigo  will  for 
ancillary  letters  of  administration. 
Decided,  June  8,  1881. 

Orimball  d  TunataU,  for  petitioner. 

Lr^raoBTON,  Bubbooate. — This  is  an  application  on  the  part  of 
one  of  the  residuary  legatees  under  the  will  of  Catharine  W\ae  to  have 
ancillary  letters  of  adminstration,  with  the  will  annexed,  issued  to 
them. 

The  testatrix  was  a  resident  of  the  State  of  Ma^land  at  the  time  of 
her  death.  Her  will  was  admitted  to  probate  by  the  register  of  wills 
for  Baltimore  city.  Letters  testamentary  were  issued  to  the  executor 
thereof.  He  is  dead,  and  no  administrator  with  the  will  annexed  baa 
been  appointed  in  the  State  of  Maryland. 

Prior  to  the  Code,  the  practice  was  to  grant  letters  of  administra- 
tion with  the  will  annexed  to  the  attorney  of  the  foreign  executor;  but 
if  he  did  not  apply  for  them  they  were  issued  to  the  persons  and  in 
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the  order  provided  by  our  statutes  in  cases  of  dojnestic  administration 
with  the  will  annexed.    (St.  Jurjo  9.  DunscoQib,  2  Brad,  105.) 

The  Code  provides  that  ancillary  letter^  testamentary  must  be  di- 
rected to  some  person  specially  appoint^  by  the  foreign  will  as  the 
executor  thereof  with  respect  to  the  persoual  property  situated  within 
this  State,  or  if  all  are  incumpeteot  or  fail  to  qualify,  or  there  is  no 
such  appointment,  ancillary  letters  testamentary  or  ancillary  letters  of 
adminstration  must  be  direoled  to  the  person  named  in  the  foreign  let- 
ters, unless  another  person  applies  therefor  and  files  with  his  petition 
an  instiument  executed  by  the  foreign  executor  or  administrator  and 
acknowledged  or  proved,  authorizing  the  petitioner  to  receive  such  an- 
cillary letters.     r§  2697.) 

Although  * 'letters  of  administration  with  the  will  annexed*' are 
not  expressly  mentioned,  it  is  clear  enough  that  the  words  ^*  letters 
testitfnentary  "  and  *'  letters  of  administration  ^'  are  used  here  in  their 
broadest  sense,  meaning  all  the  different  kinds  af  letters  that  may  be 
issued  on  the  probate  of  a  will  or  in  cases  of  intestacy,  and  that  tbey 
include  **  letters  of  administration  with  the  will  annexed ;"  jn9t  as 
they  do  in  section  2704,  which  prescribed  the  manner  in  which  for- 
eign ** letters  testamentary"  and  '* letters  of  administration"  used  in 
this  State  on  an  application  for  ancillary  letters  must  be  authenti- 
cated. 

It  is  evidently  the  intent  and  spirit  of  the  Code  that  the  ancillary 
letters,  whether  they  be  letters  testamentary,  letters  of  administration 
with  the  will  annexed,  or  letters  of  administration,  should  be  direct- 
ed to  the  person  to  whom  the  foreign  letters  have  been  g^nted,  or  to 
such  person  as  they  may  appoint,  following  in  that  respect  chapter 
408  of  the  laws  of  1868. 

In  view  of  these  provisions  I  was,  at  first,  impressed  with  the  idea 
that  ancillary  letters  of  administration  with  the  will  annexed  could 
not  be  issued  by  this  court  until  an  administrator  with  frhe  will  an- 
nexed had  been  appointed  in  the  State  of  Maryland,  to  whom  or  to 
whose  attorney  in  fact  the  ancillary  letters  might  be  granted ;  but  section 
2695  of  tlie  Code  evidently  contemplates  a  different  practice,  for  it  de- 
clares that  upon  an  application  made  in  this  State  for  ancillary  letters 
on  a  foreign  will,  the  foreign  letters,  if  any  have  been  issued,  must  be 
recorded,  thus  clearly  implying  that  the  application  may  be  made  in 
cases  where  no  foreign  letters  have  been  issued.  The  provisions  of 
section  2697  above  referred  to  must  therefore  be  held  to  be  limited  to 
oases  in  which  foreign  letters  have  been  issued. 

The  result  then  is  that  where  application  is  made  for  ancillary  let- 
ters of  administration  with  the  will  annexed,  if  foreign  letters  have 
been  issued,  the  ancillary  letters  must  be  directed  to  the  person  named 
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in  the  foreign  letters  or  to  some  person  daly  authorised  by  him  to 
ceive  them ;  but  if  no  foreign  letters  have  been  issued,  then,  now  aa 
formerly,  the  ancillary  letters  must  be  issued  to  the  person  who  would 
be  entitled  to  them  under  our  statutes  in  a  case  of  domestic  adminis- 
tration with  the  will  annexed. 

In  the  present  case  the  former  executor  is  dead,  no  foreign  letters 
of  administration  with  the  will  annexed  have  been  issued,  and  the 
petitioner  would  be  entitled  to  the  letters  were  it  a  case  of  domestic 
administration  (Code  §  2643). 

His  application  must  therefore  l>e  granted,  provided  it  is  regular 
in  other  respects. 


BOWE,  Sheriff,  v.  CAMPBELL. 

SuPBEKE  Court,  New  York  ComrrY;  Special 

Term,  March,  1882. 

§3307. 

Shtriffifeu. — When  sheriff  entitled  to  poundage  ^eee  on  execution  againit 

ihepereon, — Attorney  who  iuued  the  process  cannot 

be  compelled  to  pay  such  fees, 

A  sheriff  has  not  earned  and  is  not  entitled  to  any  poundage  fees  for 
executing  an  execution  against  the  person  unless  be  has  collected 
the  amount  of  the  judgment,  or  some  part  thereof.  [«]  The  execu- 
tion was  issued  to  coerce  the  payment  of  the  judgment,  [']  and  the 
arrest  of  the  defendant  does  not  work  an  absolute  satisfaction  of 

it.['] 

An  attorney  has  no  general  authority  to  direct  the  discharge  of  a  debt- 
or, arrested  on  an  execution  against  the  person,  without  payment 
of  the  judgment.  [*] 

The  attorney  who  issued  an  execution  against  the  person  is  not  liable 
to  the  sheriff  for  his  poundage  fees,  and  cannot  be  required  to  pay 
them.[»] 

Demurrer  to  complaint  in  action  by  sheriff  against 
attorney  who  issued  execution  against  the  person,  for 
poundage  fees  claimed  to  be  due. 
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Judgment  was  recovered  in  an  action  in  the  sTipe- 
rior  court  of  the  city  of  New  York,  by  Hovey  and 
Dole  against  one  MacDonald.  The  defendant  acting 
•us  the  attorneyforHovey  and  Dole,  after  an  execution 
•against  the  property  of  MacDonald  had  been  returned 
unsatisfied,  issued  an  execution  against  his  person  to 
the  plaintiff  as  sheriff  of  the  city  and  county  of  New 
York. 

The  plaintiff,  by  virtue  of  that  execution,  commit- 
ted him  to  jail,  and  then  brought  this  action  to  recover 
the  sum  of  $693,  which  he  claimed  were  his  ''lawful 
fees"  for  executing  the  execution. 

The  defendant  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Douglas  Campbell^  in  person,  for  the  demurrer,      j 

Malcolm  Oraham  {Knox  &  McLean,  attorneys), 
opposed. 

Van  Vorst,  J. — It  is  contended  by  the  counsel  for 
the  plaintiff,  that  by  the  arrest  and  commitment  of 
MacDonald,  the  sheriff  became  at  once  entitled  to  his 
poundage  upon  the  execution,  and  that  the  attorney 
who  issued  the  same  is  personally  liable  therefor. 
And  in  support  of  this  contention,  reference  is  made 
to  the  early  case  of  Adams  v.  Hopkins  (5  Johns.  262), 
which  holds  that  the  sheriff  is  entitled  to  poundage  on 
a  ca.  sa.  on  serving  the  execution,  and  that  he  has  a 
right  to  call  on  the  attorney  for  such  poundage,  with- 
out resorting  to  the  party. 

The  right  in  the  sheriff  to  demand  poundage  in 
such  case,  arose  from  the  construction  given  by  the 
court  to  the  words  of  the  statute  then  in  force,  which 
fixed  his  fees  on  "serving  an  execution."  The  execu- 
tion was  served  by  the  taking  of  the  body  of  the  per- 
son against  whom  it  was  issued  in  execution*    But 
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that  statute  has  been  repealed,  and  the  fees  to  which 
a  sheriff  is  entitled  on  executing  process  are  regulated 
by  2  Hev.  Stat  p.  644,  and  in  so  far  as  this  particular 
subject  is  concerned,  the  language  of  the  statute  is  as 
follows : 

^^  For  serving  an  attachment  for  the  payment  of  mo* 
ney,or  an  execution  for  the  collection  of  money. . .  .for 
collecting  the  sum  of  two  hundred  and  fifty  dollars  or 
less,  two  cents  and  five  mills  per  dollar,  and  for  every 
dollar  collected  more  than  two  hundred  and*  fifty,  one 
cent  and  two  and  a  half  mills."* 

The  sum,  therefore,  allowed  to  sheriff  for  poundage 
is  ^'  for  every  dollar  collected. '*  Poundage  in  practice 
is  the  amount  allowed  to  the  sheriff  or  other  officer  for 
commissions  on  the  money  made  by  virtue  of  an  exe- 
cution {Bouvier^s  Law  Dictionary — subject  '^  Pound- 
age"). 

It  is  quite  clear  that  the  shejriff  has  not  yet  collect- 
ed any  money,  and  although  he  has  taken  and  com- 
mitted MacDonald,  he  still  detains  him  under  the 
execution,  and  he  cannot  discharge  him  on  receiyiug 
anything  but  an  actual  payment  of  the  judgment  in 
money  (Codwise  v.  Field,  9  Johns.  263 ;  4  Cau).  553). 

If  the  arrest  and  imprisonmeat  of  the  defendant 
was  the  sole  purpose  of  the  action  in  which  the  judg- 
ment was  obtained,  and  upon  which  the  execution  was 
issued,  the  claim  to  fees  might  be  better  supported^ 
as  that  has  been  attained. 

The  object  of  the  action  was  to  collect  money^ 
[']  and  the  execution  was  issued  to  coerce  its  pay- 
ment. The  means  should  not  be  substituted  for 
the  end.  This  is  shown  by  the  execution  itself,  for  by 
it  the  officer  was  commanded  to  commit  MacDonald  to 
the  jail,  '*  until  he  should  pay  the  judgment,  orbedis* 


*  Code  of  Civil  Procedure,  section  8807,  subdiviaion  7. 
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charged  according  to  law.''    The  attorney,  even, 
[']    has  no  general  authority  to  discharge  the  debtor 
without  payment  (Simonton  v.  Barrell,  21  Wend. 
363). 

It  is,  however,  urged  by  the  counsel  for  the  sheriff 
that  the  imprisonment  of  the  debtor  is  a  satisfaction 
of  the  judgment.  But  such  imprisonment  does 
[*]  not  work  an  absolute  satisfaction  of  the  judgment* 
Although  during  the  imprisonment  proceedings 
upon  the  judgment  are  suspended,  it  still  in  fact  re- 
mains unpaid.  As  is  stated  by  Ai^dbews,  J.,  in  Koe- 
nig  D.  Steckel  (68  i^.  T.  476),  'Hhe  judgment  was  not 
thereby  absolutely  extinguished,  but  the  imprison- 
ment barred  the  creditor  from  all  other  remedies  for 
the  collection  of  the  debt  while  the  debtor  was  in  cus- 
tody "  (Utica  Ins.  Co.  v.  Power,  3  Paige^  366). 

Even  in  regard  to  a  levy  on  personal  property  to 
an  amount  equal  to  the  judgment,  which  was  sup- 
posed to  amount  to  a  satisfaction  of  the  judgment, 
Bbonson,  J.,  in  The  People t).  Hopson,*  says:  "  If  the 
broad  ground  has  not  been  taken,  it  is  time  that  it 
should  be  asserted,  that  a  mere  levy  on  personal  prop- 
erty, without  anything  more,  never  amounts  to  a  sat- 
isfaction of  a  judgment.  So  long  as  the  property  re- 
mains in  legal  custody,  the  other  remedies  of  the  cred- 
itor will  be  suspended."  But  a  mere  levy  would  not 
justify  the  sheriff  in  at  once  demanding,  from  the 
party  or  his  attorney,  poundage  on  the  execution. 
That  must  be  collected  with  the  debt.  As  the  sheriff 
has  not  as  yet  collected  a  single  dollar,  I  do  not  see 
how  he  can,  under  the  statute,  reasonably  demand 
[*]  poundage.  When  he  has  fully  met  all  the  exi- 
gencies of  the  execution,  it  will  be  time  enough. 
to  determine  the  defendant's  liability. 

If  McDonald  has  means  and  can  command  them,. 

♦  1  DeniOy  574. 
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he  will  probably  pay  the  judgment,  and  so  end  his 
imprisonment.  If  he  has  no  property,  he  will  proba- 
bly take  steps  for  his  legal  discharge,  and  when  dis- 
<;harged  the  sheriff  wiU  have  no  further  duty  in  the 
premises  in  so  far  as  McDonald  is  concerned.  In  the 
•case  of  Adams  «.  Hopkins  {8upra\  the  judgment  debt- 
or was  detained  in  custody  until  discharged  under 
the  act  for  the  relief  of  debtors,  and  after  that  the 
question  as  to  the  sheriff's  fees  arose. 

The  case  of  Ryle  v.  Falk  (24  Hun,  265),  cited  by 
the  plaintiff's  counsel,  does  not  support  his  present 
claim,  but  I  apprehend  is  against  it.  Davis,  P.  J., 
in  that  case  says  :  '^  It  seems  to  be  well  settled  in  this 
State  that  upon  the  arrest  under  a  body  execution  the 
judgment  is  satisfied  so  long  as  the  defendant  con- 
tinues in  custody  under  arrest,  and  the  sheriff  is  en- 
titled to  his  poundage  on  the  execution  whenever  the 
defendant  is  discharged  by  the  payment  of  the  judg- 
ment or  under  the  act  for  the  relief  of  debtors  or  by. 
the  consent  of  plaintiff ;"  and  again,  ^^  an  absolute  dis- 
charge of  the  defendant  by  satisfaction  of  the  judg- 
ment or  by  an  unqualified  direction  of  the  plaintiff 
would  undoubtedly  leave  the  plaintiff  liable  to  the 
sheriff  for  his  poundage  upon  the  execution." 

But  it  is  urged  on  the  sheriff's  behalf  that  the  whole 
risk  of  the  safe  custody  of  McDonald  rests  upon  him, 
and  that  should  the  debtor  escape  he  would  be  liable 
for  the  amount  of  the  judgment.  That  liability 
affords  no  just  grounds  for  the  interposition  of  the 
present  claim  for  poundage.  The  liability  of  the  sher- 
iff in  such  case  would  rest  uiK)n  his  neglect  of  duty ; 
and  whatever  damages  the  plaintiff,  in  the  execution, 
may  sustain  on  account  of  such  negligence  he  would 
be  entitled  to  recover.  But  should  it  appear  in  such 
an  action  that  the  imprisoned  debtor  has  no  means, 
and  was  inso  Ivent,  the  recovery  would  be  nominal 
only.    The  recovery  against  the  sheriff  would  be  lim- 
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ited  to  wliat  the  plaintiff  had  actually  lost  (Smith  v^ 
Knapp,  30  N.  Y.  581,  592;  Russell  v.  Turner,  7  Johns. 
189). 

In  this  view  it  is  difficult  to  discover  any  valid 
reason  for  giving  such  a  construction  to  the  statute  as 
will  entitle  the  sheriff  to  poundage  as  though  he  had 
collected  the  amount  for  which  the  judgment  was  re- 
covered, when  it  may  turn  out  in  the  end  that  the  de- 
fendant is  insolvent  or  unable  to  pay. 

But  I  regard  the  subsequent  clauses  of  the  statute 
as  fatal  to  the  claim  against  the  attoruey,  as  the  facts 
appear  at  present ;  for  the  statute  further  provides : 

"  That  the  fees  here  allowed  for  the  service  of  an 

execution  shall  be  collected  by  virtue  of 

[']    such  execution  in  the  same  manner  as  the  sum 
therein  directed  to  be  paid." 

That  clearly  means  from  the  defendants  in  the 
execution. 

And  further,  in  treating  of  the  fees  of  the  sheriff 
in  respect  to  such  services,  and  in  the  same  direction, 
it  is  provided  that  he  may  receive  *'for  any  person 
committed  to  prison,  and  every  person  discharged 
from  prison,  in  civil  cases,  twenty-five  cents  for  receiv- 
ing and  twenty-five  cents  for  discharging,  to  be  paid 
by  the  plaintiff  in  the  process." 

It  would  be  improi)er,  and  it  is  wholly  unneces- 
sary, to  discuss  the  question  of  the  liability  of  an  at- 
torney for  the  fees  of  the  sheriff  on  process  which  he 
has  issued  when  the  fees  have  been  earned.  Adams  v. 
Hopkins,  (supra^)  disposes  of  that  subject  upon  the 
facts  and  under  the  statutes  then  existing,  and  although 
the  principle  of  that  case  was  made  a  subject  of  com- 
ment in  Campbell  v.  Cothran  (56  iT.  T.  279),  yet  it 
was  recognized  as  the  law  of  this  State.  But  it  does 
not  cover  the  present  case,  and  from  a  consideration 
of  the  complaint  in  this  action  I  cannot  find  that,  un- 
der the  statutes  or  under  any  case  which  has  been 
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cited  by  the  learned  counsel  for  the  plaintiff,  it  states 
facts  sufficient  to  justify  any  recovery  against  the  de- 
fendant in  this  action,  and  there  must  be  judgment  for 
.the  defendant  on  the  demurrer,  with  costs. 


DANIEL  V.  DANIEL. 


N.  T.  CoTTET  OF  Common  Pleas,  Special  Teem; 

Mat,  1882. 

§  531. 

Bill  of  PartMidari, — When,  t€iUbe  ordered  in  action  for  dander. 

Where  in  an  action  for  slander  the  answer  sets  up  matters  in  justifica- 
tion but  does  not  state  when  or  where  the  crimes  charged  were 
committed,  the  court  has  the  power  to,  and  should  grant  a  motion 
for  a  bill  of  the  particulars  thereof. 

>(Deeided,  May  d6,  1882.) 

Motion  for  bill  of  particulars. 

This  action  is  for  slander.  The  complaint  alleges, 
4hat  at  divers  times  and  places  in  the  city  of  New 
Tork,  between  the  17th  and  the  37th  days  of  January, 
1882,  the  defendant  "maliciously,  falsely,  and  with 
intent  to  injure  and  defame  the  plaintiflf,"  said  that 
the  plaintiflf  was  *' a  swindler  and  a  thief,"  and  had 
'Stolen  ninety  and  sixty  dollars  from  him,  and  had  also 
stolen  "ten  dollars  and  a  gold  watch  from  a  girl  on 
Eighth  avenue,"  etc.  The  answer  contains  a  general 
denial  and  sets  up,  in  mitigation  of  damages,  that  the 
plaintiflf  during  the  months  of  December,  1881,  and 
January,  1882,  collected  for  and  as  the  agent  of  the 
defendant  the  sum  of  eighty  dollars,  and  converted  it 
'to  his  own  use,  and  that  the  plaintiflf  did  "defraud 
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cheat  and  swindle  a  girl  on  Eighth  avenue out  of 

the  sum  of  ten  dollars  and  a  gold  watch ;"  and  also 
that  the  plaintiflF  is  a  native  of  Germany  and  ''some 
nine  years  since"  left  it  '*  to  avoid  the  officers  of  jus- 
tice who  were  in  pursuit  of  him,"  and  that  he  *' swin- 
dled and  cheated  his  employers  in  Germany  out  of 
divers  sums  of  money  and  other  valuables." 

This  is  an  application  by  plaintiff  for  a  bill  of  par- 
ticulars of  the  times  when,  the  places  where,  and  the 
persons  whom  the  defendant  claims  in  his  answer  the 
plaintiff  has  cheated  and  defrauded. 

H.  J.  MorriSy  for  motion. 

Montague  L.  Marks ^  opposed. 

J.  F.  Dalt,  J. — It  was  held  in  Maretzek  r>.  Cald- 
well (2  RobL  716),  that  a  motion  to  make  an  answer 
setting  up  facts  in  mitigation  in  an  action  of  libel 
more  definite  and  certain  could  not  be  entertained. 
This  is  an  application  for  a  bill  of  particulars  under 
section  631.  The  court  may  direct  a  bill  of  particu- 
lars of  the  **  claim"  of  either  party  to  be  delivered. 
The  term  '*  claim  "  under  the  decisions  is  broad  enough 
to  include  the  claim  in  the  answer  that  certain  facts 
therein  set  out  are  sufficient  to  justify  a  reduction  of 
damages.  The  remedy  sought  in  this  motion  is  essen- 
tially different  from  that  obtainable  upon  a  motion  to 
make  the  complaint  more  definite  and  certain,  and 
therefore  the  case  cited  does  not  control  (Tilton  tj. 
Beecher,  69  N.  T.  176). 

As  the  charges  made  in  the  answer  do  not  include 
particulars  of  time,  place,  and  person,  the  motion 
must  be  granted. 
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NOTE  ON  BILL  OF  PABTlCULABa 

Th4  Oode.'—Naturt  and  qffUe.-^Pnoer  oftowrt  to  ofdtr.^Ditaraiofnary^ 

— Intianeu  fohen  opjpUoaHon  granted. — Whm  denied, — B»w 

obtained. — The  appHeatian. — Lache$. — The  order. — The 

UU.-'lUform  and  eontenU. — Seftiee  ef. — Amenir 

ing.^D^eetive  WLSffeet. 

The  Cede.— The  Code  of  Ciyil  Procedure  hae  not  changed  the- 
practice  as  to  bill  of  particnlan.    Dwight  v.  G^ennania  Life  Ins.  Co., 
84  Jl^.  7.  504. 

It  la  declaratory  of  the  practice  that  previously  existed.  Bntler  •• 
Hann,  9  Abb.  N.  0.  49. 

Nature  and  Offloe.— The  office  of  a  bill  of  particnlais  is  to  ap- 
prise the  defendant  of  the  items  which  the  plaintiff  intends  to  prove- 
npon  the  trial  (People  e.  Monroe  Common  Pleas,  4  Wend.  310),  and 
to  restrict  his  proof  to  the  matters  specified.  Matthews  e.  Habbard, 
47  N.  7.  428,  and  prerent  surprise  at  the  trial.    Drake  e.  Thayer,  0^ 

It  is  an  amplification  of  the  pleadings  to  which  it  relates  (Mat- 
thew V.  Hubbard,  euffra ;  Dwight  v.  Gennania  life  Ins.  Co.,  84  Jf. 
T.  606),  and  if  annexed  thereto  is  to  be  construed  as  forming  a  part 
of  it«  Melvin  e.  Wood,  4  AJbb.  N.  8.  488;  Bowman  e.  Barle,  8  DueTf 
681. 

The  particulars  are  considered  as  incorporated  in  the  pleadings. 
Dwight  e.  Germania  Life  Ins.  Co.,  eupra. 

It  is  not  the  office  of  a  bill  of  particulars  to  enable  the  defendant 
to  impeach  or  defend  the  claims  asserted  by  plaintiflPs  complaint 
(Drake  v,  Thayer,  5  Kobt.  694  ;  Pullerton  ©.  Gaylord,  7  Id.  551), 
nor  to  disclose  the  ground  on  which  plaintiff  claims  to  recover  (Sea- 
man e.  Low,  4  Bo9tJD,  888) ;  but  to  ascertain  what  claims  are  asserted 
and  demanded  (People  «.  Tweed,  5  ffun^  860),  and  point  out  the  par- 
ticulars thereof.     Seaman  v.  Low,  iupra. 


CIVIL    PROCEDURE    REPORTS.  241 

Note  on  Bill  of  Particulars. 

Power  of  Court  to  Order. — The  power  of  the  supreme  court  to 
order  a  bill  of  particulars  extends  to  all  descriptions  of  actions  where 
justice  demands  that  a  party  should  be  apprised  of  the  matter  for 
which  he  is  to  be  put  oa  trial  with  more  particularity  than  is  required 
by  the  rules  of  pleading.  Dwight  v.  Germania  Life  Ins.  Co.,  84 
N.  T,  502.  To  the  same  effect  Tilton  v.  Beecher,  69  N.  F.  176;  Orvis 
«.  Dana   1  Abb,  N.  C.  278. 

Thi8  power  may  be  exercised  as  well  in  behalf  of  a  plaintiff  as  of  a 
defendant.  The  court  may  order  the  defendant  to  give  to  the  plain- 
tiff the  particulars  of  the  facts  he  intends  to  prove.  Dwight  v.  Ger- 
mania Life  Ins.  Co.,  tupra;  Orvis  v,  Dana,  supra. 

The  claim  spoken  of  in  section  581,  of  which  the  court  may  order- 
a  bill  of  particulars,  is  not  confined  to  the  ground  or  cause  of  action 
on  which  some  affirmative  relief  is  asked.  In  the  case  of  a  defendant 
it  is  the  ground  of  fact  which  he  alleges  in  his  answer  as  the  reason 
why  judgment  should  not  go  against  him.  Dwight  v.  Germania  Life 
Ins.  Co.,  supra.     See  also  Orvis  v,  Dana,  supra. 

Exercise  of  Power  to  Order,  Discretionary* — An  application  for  a 
bill  of  particulars  is  addressed  to  the  discretion  of  the  court.  Tilton 
V,  Beecher,  59  N,  Y.  176;  Blackie  v.  Wilson,  6  Bosw,  682;  Pullerton 
t?.  Gaylord,  7  JRob.  651;  Dwight  v,  Germania  Life  Ins.  Co.,  84  JV.  T, 
502  ;  People  v.  Tweed,  63  N.  F.  194. 

The  Code  confers  a  broad  judicial  discretion.  Butler  «.  Mann,  0 
Abb.  N.  C.  49. 

This  discretion  should  be  prudently  employed  with  the  view  to  en* 
able  parties  to  prepare  their  pleadings  and  evidence  for  the  trial  of  the 
real  issues  involved,  and  not  to  impose  unnecessary  labor  on  any 
party.  Id, 

Instances  when  application  granted. — ^A  bill  of  particulars  has 
been  ordered  in  action  against  collecting  agent,  on  special  count 
charging  bim  with  neglect  as  such.  Wetmore  o.  Jennys,  1  Barb,  68; 
Miller  o.  Kent,  60  Him,  888,  8.  C.  24  Hun^  667. 

In  an  action  for  damages  for  conspiring  to  withhold  evidence  in  a 
previous  action,  plaintiff  was  required  to  furnish  defendant  with  a  bill 
of  particulars  setting  forth  specifically  the  evidence  withheld  or  con- 
cealed,— ^if  oral  the  names  and  residences  of  the  witnesses  who  would 
or  should  have  testified  ;  if  documentary,  the  documents  claimed  to 
have  been  suppressed.    Leigh  v.  Atwater,  2  Alb.  N.  G,  419. 

In  an  action  on  a  contract  to  exchange  lands,  on  terms  to  be  fixed 

by  arbitration,  the  allegations  of  award  in  the  complaint  being  general, 

a  bill  of  particulars  was  ordered  of  the  award  and  time  and  circum* 

stances  of  its  delivery,  &c.,  and  of  the  meetings  of  the  arbitrators,  and 
Vol.  U.— 16 
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tbe  notices  of  meetiog,  &c.    Peters  t?.  Linlv,  3  Altb,  N.  C.  419,  noU. 

An  czcca tor  who  had  collected  the  proceeds  of  testatrix*  life  iu- 
flurance,  nnd  concealed  tbe  fact  from  the  legatees  who  were  entitled 
to  receive  it,  for  more  than  ten  years,  and  when  sued  by  one  of  tbe  le 
gatecs  for  her  share,  claimed  that  he  had  spent  the  whole  of  it  for  hei 
use  and  benefit  while  a  minor,  was  ordered  to  furnish  n  bill  of  particu* 
lars  specifying  tbe  names  of  the  persous  to  whom  the  money  was  paid, 
the  dates  of  the  respective  payments  and  the  exact  nature  of  the  arti- 
cles bought^    Eberhardt «.  Schuster,  G  Alb.  iV'.  6\  141. 

In  an  action  upon  a  policy  of  life  insurance,  certain  breaches  (»f  war- 
ranty, in  answe^Dg  untruly  questions  in  an  application,  were  set  up  as 
a  defence,  to  wit :  That  tbe  insured  stated  that  he  had  made  no  other 
application  for  insurance  which  had  been  refused,  whereas  be  bad 
made  such  application  to  companien  unknown  to  defendant;  also  that 
he  had  not  had  bronchitis  or  spitting  of  blood,  when  in  fact  he  had  had 
both  prior  to  the  application ;  also  that  he  had  other  insurance  on  his 
life  in  addition  to  tliosc  specified  by  him.  The  court,  on  motion  for 
a  bill  of  particulars,  directed  defendant  to  deliver  to  plaintiff's  attor- 
ney a  statement  nf  the  particular  times  and  places,  at  which  it  expected 
to  prove  that  the  insured  had  bronchitis  and  spitting  of  blood,  also 
statiD^;  what  other  insurance  in  addition  to  those  specified,  the  defen- 
dant expected  to  prove  the  insured  had,  specifying  the  name  of  the 
compauy  and  th3  date  and  the  amount  of  the  policy,  also  stating  what 
applications  for  insurance  were  made  which  had  not  led  to  assurance, 
specifying  name,  name  of  company,  time  when  application  was  made, 
and  date  of  application.  D wight  v,  Germania  Life  Ins.  Co.,  84  N.  T. 
504. 

In  an  action  to  recover  damages  alleged  to  have  been  sustained  by 
reason  of  the  wrongful  act  of  the  defendants  in  fraudulently  obtain- 
ing and  procuring  moneys  from  the  treasury  of  the  plaintiffs  on  the 
fraudulent  pretence  of  the  existence  of  valid  claims  against  the  plain- 
tiffs, tbe  court  will  order  a  bill  of  particulars  of  the  accounts  or  bills 
on  which  the  money  was  obtained,  and  of  such  part  thereof  as  are 
claimed  to  be  fictitious,  etc.     Mayor,  etc.  v.  Marriner,  49  H&w,  86. 

A  bill  of  particulars  of  plain tifi'^s  claim  was  ordered  in  an  action 
for  the  conversion  of  personal  property.  Robinson  v.  Comer,  13  Hun^ 
291. 

Plaintiff  was  required  to  furnish  bill  of  particulars  of  assets  of  sav- 
ings bank  alleged  to  have  been  misappropriated  by  director  in  action 
against  him  therefor.     Friedberg  c.  Bates,  24  Hun,  875. 

In  an  action  for  the  removal  of  a  trustee,  and  an  accounting,  a  bill 
of  particulars,  showing  tbe  irregularities  for  which  it  was  sought  to 
remove  him,  was  ordered.     Wigand  u.  Dejonge,  18  Bun,  405. 
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In  an  action  for  slander  a  bill  of  particulars  of  the  times  and 
places  the  slanderous  words  were  uttered  will  be  ordered.  Stiebcling 
-v,  Lockhaus,  21  Hun,  458;  Daniel  v.  Daniel,  aidCy  288;  Jones  v.  Piatt, 
-60  ifow.  277. 

A  bill  of  particulars  wiil  be  ordered,  even  though  on  the  plaintiflTs 
iheory  of  the  case,  the  defendant  must  know  the  particulars  of  the 
cause  of  action  better  than  the  plaintiff,  when  the  question  to  be  tried 
is  whether  or  not  he  has  committed  the  matters  charged,  particulars 
of  which  are  asked.  Fried  burg  v.  Bates,  3  Lftw  Bui.  4.  But  see 
Young  0.  De  Mott,  and  other  similar  cases  under  heading  ^'lostances 
ivhen  application  denied. 

The  court  will  order  a  bill  of  particulars  of  defenses  which  are 
general  and  uocortain.  although  the  answer  aUoacts  up  a  general  re- 
lease of  the  claim  sued  on  by  phiintilf.  Diossy  r.  Rust,  46  iV.  T. 
JSupr.  (U  J.  ih  S.)  374  ;  8.  C,  11  Weekly  iPiff,  102. 

Where  th'»  grounds  of  a  plaintitl's  action  were  doubtful  the  reme- 
dy is  by  m.'tion  to  mako  the  complaint  more  delluite  and  certain  and 
not  by  applirution  fir  bill  of  particulars.  The  Mayor  r.  National 
Broadway  Bank,  U  Weekly  Dig.  492. 

Instances  ivhen  application  denleJ* — In  an  action  between  part- 
ners for  an  accounting,  n  geaeral  bJU  i>f  pirliculai'8  of  plaintl^^s  claim 
will  not  be  ordered.      Depew  «.  Leal,  5  Duer^  C63. 

It  should  be  refused  in  action  for  libel.  Orvls  «.  Dana,  1  Abb.  JST.  (7. 
278. 

Where  defendant  applying  for  bill  of  particulars  in  an  action  for 
embezzlement,  has  made  it  impossible  for  plaintiff  to  furnish  it  by  caus- 
ing plaintiff's  books,  from  which  the  bill  might  have  been  prepared, 
to  be  destroyed  by  his  confederates,  the  application  should  be  denied. 
People  V.  Tweed,  5  Hun,  853. 

In  an  action  by  the  people  under  chapter  49  of  the  Laws  of  1875, 
the  court  should  not  require  the  people  to  furnish  a  bill  of  particulars 
when  the  items  to  be  furnished,  if  in  existence,  are  contained  in  the 
public  documents  of  a  municipal  corporation,  or  the  private  books  or 
papers  of  the  confederates  of  the  defendant  seeking  such  bill.    Id. 

lo  an  action  under  section  1902  of  the  Code  for  damages  resulting 
to  the  widow  and  children  from  the  death  of  the  intestate,  caused  by 
defeodaut's  wrongful  act,  neglect  or  default,  an  application  for  a  bill 
of  particulars  was  denied.   Murphy  v,  Eipp,  1  Duer,  659. 

A  bill  of  particulars  of  the  damages  sought  to  be  recovered  by  plain- 
tiff in  an  action  for  personal  injuries  will  not  be  ordered  when  a  part  of 
such  damages  arc  probably  prospective.  Bernhart  v.  Dyer,  3  L^:io  Bui. 
92. 
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Where  one  saes  on  an  account  for  money  loaned,  the  defendant 
cannot  demand  a  statement  of  what  sums  have  been  repaid  (Ryckman- 
«.  Haight,  16  John9.  222),  or  what  portion  of  the  loans  were  usurious, 
or  what  credits  ought  to  be  allowed  for  any  reason  against  the  loan.. 
Williams  t.  Shaw,  4  Abb,  209. 

It  will  not  be  ordered  where  there  is  no  generality  of  pleading  to 
limit.  Cleggi^.  American  Newspaper  Union,  7  Abb,  N,  C.  63;  Stilweli 
V,  Hernandez,  7  Daly,  485. 

Where  it  does  not  appear  that  the  plaintiff  is  as  well  acquaiuted  as 
the  defendants  with  the  particulars  of  the  defence,  a  bill  of  particu- 
lars should  not  be  ordered.  Clegg  «.  "American  Newspaper  Union, 
iupra. 

Where  from  the  nature  of  the  action  the  knowledge  of  the  facts 
on  which  the  plaintiff's  claim  rests  is  more  with  the  defendant  than 
the  plaintiff,  the  latter  will  n«t  be  required  to  furnish  a  bill  of  particu- 

■ 

lars  until  he  has  obtained  or  at  least  bad  an  opportunity  to  obtain  a 
discovery.  Young  v,  De  Mott,  1  Barb,  80 ;  contra^  Friedburg  r.  Bates, 
8  Law  Bui.  4. 

Bill  of  particulars  of  claim  set  forth  in  complaint  will  not  be  or- 
dered where  defendant  is  as  well  acquainted  with  the  particulars  as 
plaintiff  (Id.  Power  v.  Hughes,  39  N,  T,  Supr,  482;  Blackie  v.  Neil- 
son,  6  Bo9w.  681),  nor  where  claim  is  fully  described  in  the  complaint.. 
Bangs  1^.  Ocean  National  Bank,  53  Haic,  51. 

In  an  action  for  moneys  disbursed  by  plaintiff  for  hutel  bills, 
traveling  expenses,  etc.,  of  traveling  salesman  if  defendant,  a  bill  of 
particulars  of  the  persons  with  whom  he  boarded  and  the  rate  he 
paid  per  day  will  not  be  ordered.  Gee  v.  Chase  Manufacturing  Co.^ 
12  Bun,  630. 

In  an  action  charging  physicians  with  a  conspiracy  causing  the  in- 
carceration of  the  plaintiff  in  an  insane  asylum,  where  the  answer  i& 
that  from  their  professional  knowledge  of  plaintiff's  health  and  their 
frequent  observation  of  his  actions,  conduct  and  habits,  they  believed 
him  to  be  insane,  a  bill  of  particulars  should  not  be  ordered  of  the 
times  and  places  when  the  observation  were  made.  Higenhotam  r. 
Green,  25  Bun,  214. 

How  obtained. — Section  631  of  the  Code  alleges  that  when  an  ac 
count  is  alleged,  a  copy  of  it  must  be  delivered  to  the  adverse  party 
within  ten  days  after  a  written  demand  therefor.  The  account  here 
mentioned  is  an  account  stated.    Johnson  v,  Mallory,  2  Bob,  681. 

Except  where  an  account  is  set  forth  in  the  pleading,  a  bill  of  par- 
ticulars can  only  be  obtained  on  motion.  Clegg  o.  American  News- 
paper Union,  7  Abb,  N,  C,  63.     In  such  a  case  a  party  is  not  entitled 
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to  it  upon  a  simple  demand.  Ives  v.  Shaw,  81  Haw,  54.  To  same  effect, 
Fullerton  v.  Gay  lord,  7  Bob,  551 ;  Powers  o.  Hughes,  89  N.  T,  8upr, 
482;  Dowdney  v,  Yolkenning,  87  Id,  818. 

If  a  demand  is  made  iu  a  case  where  the  bill  can  only  be  obtained 
by  order,  a  motion  to  have  the  demand  declared  a  nullity  is  proper. 
Clegg  0.  American  Newspaper  Union,  supra. 

The  application. — The  merits  of  the  case  cannot  be  inquired  into 
■on  a  motion  for  such  a  bill.  Matthews  v.  Hubbard,  .47  JV.  T, 
428. 

Order  for  bill  of  particulars  will  not  be  grauti^d  unless  necessity  for 
is  shown  by  affidavit.  Willis  v.  Bailey,  19  Johns,  268.  An  affidavit  is 
always  required.     Id, 

The  fact  that  a  party  has  given  a  wrong  reason  for  asking  a  bill  of 
particulars  will  not  prejudice  his  right.  Robinson  o.  Connor,  6 
WeeUy  Dig,  270. 

An  affidavit  to  move  for  particulars,  in  tort,  must  be  to  the  effect 
that  the  party  does  not  believe  and  cannot  form  an  opinion  as  to  the 
matter  with  which  he  is  charged ;  that  the  charge  is  so  vague  that  he 
does  not  know  what  he  is  charged  with.  An  affidavit  that  he  is  ^4g- 
norant  of  the  particulars  and  facts  which  the  defendants  expect  to 
prove,^^  or  that  he  ''has  no  knowledge,  information  or  belief  as  to  the 
persons,  times  or  places,  of  the  facts  by  which  the  defendants  pro- 
pose to  establish  the  mateiial  averments,"  &c.,  is  wholly  insufficient 
to  sustain  an  order  for  such  a  bill.     Orvis  v.  Dana,  1  Abb,  N.  C,  268. 

The  application  should  be  made  to  the  court,  not  to  a  referee.  Wel- 
ler  «.  Weller,  4  Ilun,  195. 

Laches  :  Time  of  applicntion.-^When  bill  of  particulars  is  applied 

for  by  defendttut  after  issue,  it  is  a  suspicious  circumstance,  and  the 

-officer  to  whom  the  application  is  made  should  be  well  satisfied  that  the 

-object  of  the  party  is  not  delay,  and  he  should  require  a  good  excuse 

for  the  late  application.     Andrews  v.  Cleveland,  8  Wend.  487. 

Where  a  plaintiff  allows  an   action  to  l>ecome  stale  by  reason  of 

the  great  and  unusual  length  of  time  he  permits  it  to  slumber  after 

issue  joined  without  taking  any  steps  to  bring  the  same  to  trial,  he 

•cannot  plead  IcLches  in  defense  of  a  motion  by  defendant  for  a  bill  of 

particulars.     Winchell  v,  Martin,  14  Weekly  Dig,  458. 

Assuming  that  the  court  has  the  power  to  order  a  bill  of  particulars 
after  the  issues  have  been  referred  to  a  referee  to  hear  and  determine, 
It  will  not  be  exercised  to  interrupt  a  trial  actually  proceeding  before 
liim.    Cadwell  v,  Qoodenough,  28  Bavo,  479. 

A  bill  of  particulars  will  not  be  ordered  before  answer,  unless  it 
appears  that  it  is  necessary  to  enable  defendant  to  answer.    Beneville 
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V.  Church  of  St.  Bridget,  1  Law  Bvl,  42.      It  may  be  obtained  before- 
appearance.    Rosevelt  ».  Gardlnier,  2  Cofjo.  462. 

The  Order.— The  order  should  be  that  the  party  furnish  a  bill  of 
particulars  before  a  certain  day,  or  then  show  cause  why  it  should  not 
be  furnished.  Brewster  v,  Sackett,  1  Oow,  571; 'Roosevelt  v.  Oardi* 
nier,  2  Id.  463.  It  should  not  be  peremptory  in  the  first  instance  unless 
granted  upon  notice.  Brewster  v,  Sackett,  1  Caw,  671.  It  should  not 
stay  proceedings  until  the  bill  is  served.  Roosevelt  e.  Gardinier, 
9upra, 

An  order  for  a  bill  of  particulars  when  a  proper  one  bas  abeady 
been  served,  is  properly  treated  as  a  nullity.  Payne  9.  Smith,  1& 
Wend.  122. 

The  Bill.  Its  Form  and  Contents. — The  bill  of  particulars  need 
n^t  state  nM)re  than  plain ti if  is  bound  to  prove.  Matthews  «.  Hub* 
bard,  47  N.  F.  428.  Its  Bufficiency  cannot  be  determined  by  the  alle- 
gations of  the  answer.     Id, 

A  bill  of  particulars  is  sufficient,  if  it  fairly  apprise  the  opposite- 
party  of  the  nature  of  the  claim,  so  that  there  can  be  no  surprise* 
Brown  d.  Williams,  4  Wend.  360;  Stowits  v.  Bank  of  Troy,  21  Id. 
186 ;  People  o.  Cos,  28  Hun^  269.  A  bill  of  particulars  giving  merely 
a  general  statement  of  the  damages  claimed  by  plaintiff  is  insufficient. 
Wetmore  e.  Jennings,  1  Barl.  53. 

A  bill  of  particulars  in  these  words,  '*  balance  due  on  settlement, 
&c.,  $5,000, *Ms  insufficient.  H.  So  also  is  one  which  omits  dates. 
Id,  It  should  state  the  items  of  the  demand,  and  when  and  how  it 
arose.  Moran  v,  Morrissey,  28  Uoui.  100.  See  also  Kellogg  «.  Paine, 
8  How,  329.  It  should. give  the  item?  and  dates  with  as  much  partic- 
ularity as  possible.  When  the  precise  day  cannot  be  stated  the  month 
and  year  should  be.    Humphrey  v.  Cortelyou,  4  Cow,  64. 

Items  which  are  set  forth  in  the  pleadings  may  be  omitted  in  the 
bill  of  particulars.  People  ex  rel.  Waring  o.  Monroe  County  Common 
Pleas,  4  Wend,  200.  Such  items  may  be  referred  to  generally  in  the 
bill  without  retaining  them.  Goodrich  adt,  James,  1  Wend,  289. 
Payments  need  not  be  specified  in  it.  Ryckman  v.  Haight,  15  Johne. 
222. 

Notice  that  the  suit  is  on  the  note,  giving  a  copy,  and  stating^ 
that  the  copy  is  a  bill  of  particulars,  is  sufficient.    Payne  v.  Smith,  19 
Wend.  122.     Where  in  answer  to  a  demand  for  a  bill  of  particular» 
the  plaintifi'  wrote  the  defendant's  attorney  that  the  claim  was  on  %. 
note  specified  in  the  declaration,  Eeld^  that  he  was  bound  by  such  let^ 
ter  as  a  bill  of  particulars.    Williams  «.  Allen,  7  Cow.  816. 

Notice  that  the  suit  is  on  the  note,  giving  a  copy  of  it,  is  not  ^ 
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bill  of  particulars  unless  it  state  that  the  specified  demand  is  the  only 
one  on  which  the  plaintiff  claims  to  recover.  Reynolds  v.  Woods,  22 
Wend.  462. 

It  is  not  necessary,  in  an  action  on  a  claim  for  having  completed 
a  piece  of  work  for  numerous  successive  acts  of  service,  all  contribut- 
ing to  such  work,  to  be  set  out  in  plain tifiTs  bill  of  particulars,  each 
service  so  contributing  and  its  character.  Johnson  v.  Mallory,  2  Bobt, 
681. 

How  sums  claimed  became  due,  should  be  stated  in  the  billof  par- 
ticnlars.  One  which  states  an  item  as  '*an  amount  advanced,'' is 
insufficient.    Moran  v.  Morrissy,  18  Abb.  181 ;  S.  C,  28  Uoto.  100. 

A  bill  of  particulars  contained  several  charges  *^for  cash,"  without 
specifying  whether  they  were  for  cash  lent  or  paid  by  plaintiff,  or  re- 
ceived by  defendant;  and  also  for  *' one  note,  $1,000.*'  It  also  con- 
tained general  clauses  in  which  plaintiff  claimed  each  and  all  of  the 
items  of  the  bill  for  *'  every  day  except  Sundays,  &c.,  for  a  period  of 
several  years  "  held  clearly  insufficient.  Plaintiff's  bill  of  particulars 
stated  his  demand  thus:  *'  to  the  following  sums  of  money  received  by 
the  said  defendant  for  the  said  plaintiff,  to  whom  they  belong,  viz. : 
$200,  $100,  $100,  $114,  $200,  $880  $50;  all  of  which  was  so  received 
at  various  times  during  the  years  1840,  1841,  1842, 1848  and  184^, 
but  in  what  particular  months,  or  upon  what  particular  days  of  such 
months,  the  said  plaintiff  is  unable  to  state,  as  he  kept  no  account 
of  the  date,  nor  is  he  able  to  ascertain  the  same  ;  but  he  believes  the 
said  defendanC  well  knows  the  dates  at  which  the  said  sums  were 
respectively  received,  as  he  left  said  defendant  to  keep  the  account 
thereof,  being  himself  unable  to  read  and  write."  Edd,  insufficient. 
B^tes  V.  Wotkyns,  2  How,  Pr.  18. 

Service. — Upon  service  of  a  peremptory  order  for  a  bill  of  partic- 
ulars plaintiff  is  bound  to  furnish  a  bill  instanter  (which  within  the 
rule  means  twenty-four  hours)  unless  a  time  is  specified  in  it.  Bar- 
man e.  Qlover,  10  Wend.  618. 

Non-seryice,  Effect  of.— In  case  of  the  non-delivery  of  a  bill  of  par- 
ticulars when  ordered,  the  Court  may  exclude  evidence  either  by  order 
or  by  ruling  at  trial.  Dwight  v.  Germania  Life  Insurance  Co.,  84 
N,  Y.  607,  and  see  Code,  section  581. 

Where  an  order  for  a  bill  of  particulars  has  not  been  complied  with 
the  proper  practice  is  to  procure  an  order  that  the  evidence  be  ex- 
cluded. It  is  not  a  sufficient  firound  on  which  to  exclude  it  at  the 
trial.   Whitehall  &  Pittsburgh  R.  R.  Co.  t.  Myers,  16  AVb.  N.  3.  84. 

In  case  of  failure  to  serve  bill  of  particulars  order  of  non  proi  should 
be  entered.     Brewster  v.  Sackett,  1  Cow,  671. 
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The  court  may  strike  out  or  dismiss  a  complaint  for  failure  to 
serve  a  bill  of  particulars.  Gross  v.  Claris,  1  N.  7,  Civ,  Pre.  jR.  17. 
The  court  may  order  that  in  case  of  a  failure  to  serve  a  bill  of  partic- 
ulars a  party^s  proceediogs  be  stayed  or  that  his  complaint  be  stricken 
out.  Such  order  may  be  made  at  the  time  the  bill  of  particulars  is 
ordered.     Gross  o.  Clark,  1  N.  T.  Cit.  Pro,  B,  464. 

After  service  of  notice  of  motion  for  non  proa  for  non-service  of 
bill  of  particulars,  plaintiff  served  one,  and  the  Court  denied  the  mo- 
tion on  his  paying  $10  costs.    Rust  o.  Rowe,  1  Bow,  46. 

Amendingr* — A  bill  of  particulars  annexed  to  the  complaint  forma 
a  part  of  it  and  is  amendable.  Melvin  «.  Wood,  8  Keyei^  538,  8.  C, 
4  Abb,  If.  8.  488. 

Defeetive  Bill. — Where  a  defective  bill  of  particulars  has  been 
flerved  with  bona  fide  intention  to  comply  with  the  order,  a  judgment 
of  non  pros  should  not  be  entered,  but  the  party  should  be  allowed  to 
serve  another.  Bates  o.  Wotkyns,  2  How,  18.  In  such  case  the  party  at 
whose  instance  the  order  was  granted,  should  moYe  for  further  partic- 
ulars.  Purdy  V,  Warden,  18  Wend,  671 ;  Stanley  t,  Millard,  4  Eill^  60. 

Effect  upon  Proofe. — A  bill  of  particulars  has  the  effect  to  restrict 
the  proofs.    Bowman  f.  Earle,  4  Z)v^  491. 

It  is  well  settled  that  the  only  effect  of  a  bill  of  particulars  is  to 
limit  the  testimony  on  the  trial  to  the  items  contained  in  the  bill,  and 
that  a  party  cannot  plead  or  answer  to  such  a  bill.  Starkweather  «. 
Kittle,  17  Wend.  20;  Anon,  10  Id,  226  and  note ;  Dibble  9.  Keropshall, 
2  mil,  124;  Ereiss  v,  Seligman,  8  Barb,  439. 

It  seems  that  if  evidence  be  given  without  objectioD,  on  which 
plaintiff  justly  recovers  an  amount  exceeding  his  bill  of  particulars, 
the  court  will  not  reduce  the  amount.  Dubois  v,  Delaware  &  Hudson 
Canal  Co.,  12  Wend,  334. 

If  the  bill  of  particulars  has  apprised  the  other  side  of  the  evidence 
which  is  to  be  offered,  so  that  there  can  be  no  mistake  as  to  the  pre- 
parati(m  to  be  made  to  resist  the  claim,  the  party  furnishing  the  bill 
should  be  limited  in  his  proof.     Smith  o.  Hicks,  5  Wend.  48. 

The  addition  of  the  words  ^*  per  agreement  "  to  the  items  of  a  bill 
of  particulars,  does  not  restrict  the  party  to  proof  of  a  special  agree« 
ment  fixing  the  price.   Robinson  v,  Weil,  45  i^.  K.  811. 

The  Code  has  not  changed  the  rule  that  the  bill  of  particulars  only 
limits  the  evidence,  and  is  not  to  be  pleaded  to.  Eriess  •.  Seligman, 
8  Barb,  489;  8.  C,  5  How,  425. 

Slight  variance  between  the  bill  of  particulars  and  the  evidence, 
will  not  be  regarded.    Variances  are  immaterial,  unless  they  are  cai- 
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culated  to  mislead  the  defendaut.   McNair  r.  Gilbert.   3   Wsnd.  844, 
and  see  Bonney  t.  Seely,  2  Id.  481. 

Though  time  in  a  declaration  is  not  material,  it  is  in  a  bill  of  par 
ticulars.     Where  the  bill  stated  all  plaintiffs  charges  under  the  datct 
of  April,  1821;  Ueld,  that  proof  of  plaintiff's  charges  in  1817,  1818, 
and  1819,  was  properly  excluded.   Quin  r.  Astor,  2  Wend,  577. 

Under  the  bill  of  particulars,  stating  a  sale,  on  or  about  Octobei 
18th,  1824,  a  sale  in  October,  1826,  may  be  proved ;  such  a  variance 
may  be  disregarded.   Duncan  v.  Ray,  19  Wend.  577. 

It  is  too  late  upon  the  summing  up  of  the  cause,  to  make  the 
objection,  for  the  first  time,  that  the  evidence  could  not  be  properly 
given  under  the  bill  of  particulars  which  had  been  furnished.  Dela- 
ware ^  Hudson  Canal  Co.  v.  Dubois,  15  Wend.  87;  affirming  12 
Id.  884. 

If  the  bill  be  true  to  the  real  cause  of  action,  so  that  there  is  no 
variance,  it  cannot  be  objected  to  at  the  trial  for  want  of  sufficient 
particularity.  At  the  trial  it  is  considered  as  a  mere  pleading,  and  if 
the  proof  offered  be  receivable  under  the  declaration,  it  must  be  let  in. 
Goodrich  v.  James,  1  Wend.  289 ;  Barnes  v.  Henshaw,  21  Wend.  426. 

The  bill  stated  notes  bearing  interest,  and  the  proof  was  of  notes 
which  did  not  bear  interest.  Held,  that  the  variance  was  immaterial. 
McNair  v.  Gilbert,  8  Wend.  844. 

In  an  action  against  executors  or  administrators,  it  is  not  material 
that  plaintiff's  bill  of  particulars  differs  from  the  account  previously 
sent  to  them  for  payment,  in  the  amount  of  a  charge  of  interest  only. 
Lanning  v.  Swarts,  9  Hbio  Pr.  484. 

It  is  a  part  of  the  pleading,  and  it  cannot  be  received  in  evidence 
against  the  party  who  furnished  it,  for  any  other  purpose  than  that  of 
restricting  his  proofs  and  limiting  his  recovery,  or  set  off,  to  the  mat- 
ters which  have  been  put  in  issue  by  the  pleadings.  It  is  not  evidence 
in  another  case.    Starkweather  v.  Kittle,  17  Wend.  20. 

Limiting  Recovery. —Although  plaintiff,  after  delivering  particn- 
lars  of  the  demand,  cannot,  himself,  at  the  trial,  give  evidence  out  of 
it ;  yet  if  defendant's  evidence  show  that  there  are  other  items,  which 
plaintiff  might  have  included  in  his  demand,  be  is  entitled  to  recover 
all  that  appears  to  be  due  him.    Williams  v.  Allen,  7  Oow.  816. 

Plaintiff  allowed  to  recover  $644,  on  a  bill  of  particulars  stating 
the  demand  at  $605.   Smith  «.  Hicks,  5  Wend.  48. 
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PRANK  t.  BUSH,  et  al. 

Marine  Court  of  the  City  of  New  Tork^ 
Special  Term;  Mat,  1882. 

§642. 

Amending  pleading. — Demvrrer  may  he  amended  by  9erviee  ofanmMr. — 
Amendment  offrivolaue  pleading  abatee  motion 
Jar  judgment  thereon, 

A  defendant  who  has  deniarred  to  the  complaint  may  serve  an  an- 
8wer  as  an  amended  pleading. 

The  right  of  a  defendant  to  amend  his  pleading  once  of  course,  within 
the  time  allowed  by  the  Code  is  absolute,  subject  only  to  the  power 
of  the  court  to  strike  it  out  for  cause  shown.  Where  a  pleading  is 
amended  for  delay  the  proper  practice  is  to  move  upon  proof  of  that 
fact  for  an  order  striking  it  out. 

A  motion  for  judgment  on  a  frivolous  pleading  is  abated  by  an  amend- 
ment of  it. 

{Decided,  May  6,  1882). 

Motion  to  set  aside  an  order  striking  out  demarrer 
to  complaint  as  frivolous,  and  ordering  judgment  for 
plaintiff. 

The  plaintiff  gave  notice  of  motion  for  an  order 
striking  out  a  demurrer  to  the  complaint,  interposed 
by  the  defendants,  and  for  judgment.  Before  the  day 
the  motion  was  noticed  for,  and  within  the  time  al- 
lowed by  the  Code,  the  defendant  served  an  answer  as 
an  amended  pleading.  On  the  return  day  named  in 
the  notice  of  motion,  the  plaintiff  entered  an  order 
striking  out  the  demurrer,  and  directing  judgment  in 
his  favor  against  the  defendants.  This  is  a  motion  to 
set  aside  that  order. 

Morris  W.  Ifart  and  Joseph  O.  Qaj/j  for  motion. 
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Jeroloman  <fe  Arrowsmith^  opposed. 

MoAdam,  J. — ^The  defendant  interposed  a  demur- 
rer to  the  complaint,  whereupon  the  plaintiff,  without 
waiting  till  the  defendant's  time  to  amend  had  expired,, 
moved  for  judgment  upon  the  demurrer.  The  day  be- 
fore that  named  for  the  argument  thereof,  the  defend* 
ants  served  an  answer  as  an  amended  pleading.  Thi» 
they  had  a  right  to  do  (Robertson  v.  JSennett,  1  Ahh, 
If,  C.  4!76).  The  defendant  having  amended  within  the 
time  allowed  by  law  for  that  purpose,  the  answer 
superseded  the  demurrer  (Seneca  County  Bank  v. 
Garlinghause,  4  Bow.  Pr.  174;  Pry  v.  Bennett,  * 
Bosw.  200 ;  Burrall  7).  Moore,  6  Duer,  654 ;  Sands  v. 
Calkins,  30  How.  Pr,  1).  So  that  there  was  no  demur- 
rer upon  the  record  at  the  time  the  motion  to  strike  it 
out  came  on  for  judgment,  and  the  notice  of  motion 
for  judgment  upon  it  therefore  went  for  naught  (Os- 
trander  t).  Conkey,  20  Hun^  421).  The  defendants' 
right  to  amend  was  absolute,  eubject  to  the  power  of 
the  court  to  strike  oat  for  cause  shown ;^  and  when  the 
demurrer  legally  disappeared  from  the  record,  the 
motion  directed  against  it  in  consequence  abated.  The 
provision  contained  in  section  542  of  the  Code  of  Civil 
Procedure,  in  regard  to  striking  out  the  pleading  so 
amended,  means  that  the  plaintiff  may,  upon  proof 
that  the  amendment  was  interposed  for  delay,  make 
an  independent  motion  to  the  court  for  an  order  strik- 
ing the  amended  pleading  from  the  record.  If  the 
amended  pleading  be  stricken  our,  the  parties  are  re- 
turned to  their  former  position,  and  tlie  original  plead- 
ing is  then  open  to  the  motion  originally  made  against 
it.  This  is  the  true  practice  to  be  pursued  in  such 
cases.  Not  having  been  followed  in  the  present  in- 
stance, the  motion  to  set  aside  the  order  entered  by 

*  See  Clifton  «.  Brown,  aiite^  44. 
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the  plaintiff  striking  out  the  demurrer  and  ordering 
judgment  for  the  plaintiff  must  be  set  aside,  but  with- 
out costs. 


GARDNER  v.  LOCKE,  Impleaded,  &o. 

N.   Y.   CouBT  OF  Common  Pleas,   Special  Term  ; 

January,  1882. 

§§  481,  547. 

Complaint, — Where,  aets  out  two  causes  of  actiwn  on  the  same  claim,  plain- 
tiff must  elect  on  which  he  will  go  to  trial,  and 
amend  his  complaint  accordingly. 

Where  in  an  action  for  work,  labor  and  services  the  complaint  alleged 
that  the  *^  services  were  reasonably  worth  the  sum  of  one  thousand 
dollars,  which  defendant  promised  and  agreed  to  pay,-'  Ueld^  on  a 
motion  to  make  the  complaint  more  definite  and  certain,  that  the 
complaint  sets  out  two  causes  of  action*  for  the  same  claim  and 
that  the  plaintiff  must  elect  on  which  he  will  go  to  trial,!  and  amend 
his  complaint  accordingly. 

{Decided,  January  19,  1882.) 

Motion  to  make  the  complaint  more  definite  and 
certain. 

The  complaint  in  this  action  set  forth  a  cause  of 
action,   for  work,   labor  and  services,  performed  by 

*  Where  a  complaint  alleged  that  services  were  rendered  at  an 
-agreed  price  of  $5,000,  and  that  said  services  were  reasonably  and 
fairly  worth  the  sum  of  $5,000,  UeU,  on  a  motion  for  a  reference, 
that  it  stated  a  single  cause  of  action,  namely  one  on  a  special  con 
tract.     Evans  v.  Ealbfleisch,  16  Ahb,  K  S,  18. 

t  Where  a  complaint  sets  forth  a  single  cause  of  action  in  different 
courts,  the  proper  remedy  is  a  motion  to  compel  the  plaintiff  to  elect 
which  count  he  will  stand  on,  and  to  strike  out  the  others.  Fern 
•.  Vanderbilt,  13  Abb.  Pr.  72 ;  Lackey  t?.  Vanderbilt,  10  How,  Pr. 
155;  Hepburn  «.  Babcock,  9  Ahb,  Pr,  159,  note. 


CIVIL    PROCEDURE    REPORTS.  253 

I 

Gardner  v.  Locke. 

■I  '  ■  I  » 

plaintiff  for  and  at  the  request  of  the  defendants,  and 
alleged  "  that  said  services  were  reasonably  worth  the 
sum  of  one  thousand  dollars,  which  defendants  pro- 
mised and  agreed  to  pay  to  the  plaintiff."  This  is  a 
motion  made  on  behalf  of  defendant  Locke,  ''  that  the 
complaint  be  corrected  so  that  it  may  be  apparent  up- 
on the  face  thereof,  whether  plaintiff  bases  his  claim 
for  recovery  upon  a  qtuintum  meruit — a  deserved  com- 
pensation, or  upon  the  alleged  promise  and  agreement 
of  defendants  to  pay  the  sum  specified." 

Chauncey  B.  Ripley^  for  the  motion : 
The  complaint  is  obnoxious  to  the  present  motion 
to  make  more  definite  and  certain  in  that  it  states  two 
grounds  of  recovery  for  a  single  cause  of  action,  and  it 
is  not  apparent  upon  which  plaintiff  intends  to  rely 
(Nash  V.  McAuley,  9  Abh.  169;  Hepburn  7).  Babcock, 
/(i.,  note;  Sipperly  t.  The  Troy  &  Boston  Railroad 
Co.,  9  How.  83;  Gooding  5.  McAllister,  Id.  123;  Church- 
hill  V.  Churchill,  Id.  552;  Benedict  v.  Seymour,  6  Id. 
298;  Cheney  x.  Fisk,  22  How.  236;  Walter  v,  Raskan, 
12  Id.  28;  Lackey  v.  Vanderbilt,  10  Id.  156,  161,  162; 
Allen  V.  Patterson,  IN.  T.  476,  478;  McKyring  v.  Bull, 
16  N.  7.  297,  303 ;  Code  Pro.  §  142 ;  Code  Civ.  Pro. 
§  481). 

The  plaintiff  should  be  compelled  to  elect  between 
the  two  inconsistent  grounds  of  his  claim,  and  to  elect 
now,  before  defendants  are  required  to  consider  their 
answer  or  prepare  for  trial.  Because,  at  the  trial ,  or 
even  after  judgment,  the  court  would  order  an  amend- 
ment that  would  conform  the  complaint  to  the  facts 
proved,  is  no  answer  to  this  motion. 

Edward  W.  Crittenden  {Knox  &  McLean^  attor- 
neys) opposed : 

But  one  cause  of  action  is  stated  in  the  complaint ; 
becauro  no  second  recovery  could  be  had  were  the 
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«Ourt  to  give  judgment  for  the  $1,000  claimed,  either 
on  the  ground  of  a  quantum  meruit  or  that  there  was 
a  special  agreement  to  pay  that  sum  to  plaintiff. 

Pleadings  are  to  be  liberally  construed  under  the 
dodo  of  Civil  Procedure. 

The  granting  of  this  motion  may  involve  the  neces- 
sity of  a  motion  to  amend  on  the  trial. 

J.  F.  Daly,  J. — The  plaintiff  seeks  to  recover  not 
only  upon  a  quantum  meruit^  but  on  a  special  agree- 
ment, for  the  same  work.  Thus  two  causes  of  action 
are  set  out  for  the  same  claim.  He  must  elect  within 
five  days  on  which  he  will  go  to  trial  and  serve  an 
^unended  complaint  accordingly. 

Ten  dollars  costs  of  motion,  to  defendant. 


GATES  r>.  CANPIELD. 


Supreme  Coubt,  Fourth  Department;  Steubek 
County  Special  Term,  January,  1882. 

§§2951,  3236. 

What  is  decided  by  nan-suit,  —When  a  judgment  is  a  final  judgment,-^ 
If  the  trial  of  an  issue  of  fact  is  begun  and  witnesses  are  emmin^ 
ed,  it  does  not  cease  to  be  a  trial  because  a  nonrsuit  is  ordered, 
—  Where  an  action  begun  in  a  justice's  court  was  renewed 
in  the  supreme  court  upon  plea  of  title,  and 
a  trial  is  had,  plaintiff  is  entitled 
to  costs  unless  question  of 
title  comes  in 
question, 

A  non-suit  is  an  adjudication  that  upon  the  facts  presented  the  plain- 
tiff cannot  recover.  It  deciiks  the  particnlflr  action,  and  o  .i"d^- 
mcnt  entered  upon  it  may  be  appealed  from  to  the  court  of  appeals; 
but  it  does  not  decide  the  rights  of  the  parties,  except  as  to  tl^e 
precise  facts  presented  by  them  at  the  time  it  is  ordcred.['] 
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Ji  final  judgment  is  one  which  disposes  of  the  particular  action  so  that 
it  is  at  an  end.[']  A  judgment  is  final  if  it  concludes  the  action, 
although  it  does  not  settle  ail  the  rights  of  the  parties.  ['J 

Where  an  action  for  trespass  qttare  elausum  f regit  was  commenced  in 
a  justice's  court  and  renewed  in  the  supreme  court,  on  plea  of  title, 
and  the  plaintiff  upon  the  trial  gave  evidence  and  rested,  but  upon 
motion  of  defendant  was  non-suited,  Hdd^  that  the  trial  was  a  trial 
of  an  issue  of  fact  and  the  judgment  entered  on  the  non-suit,  a  final 
judgment ;  and  that  as  the  title  to  real  property  did  not  come  in  ques- 
tion, the  plaintiff  should  recover  costs  under  §  8225  of  the  Code. 
If  the  trial  of  an  issue. of  fact  is  begun  and  witnesses  are  examined, 
the  trial  does  not  cease  to  be  a  trial  of  an  issue  of  fact,  because  one 
party  or  the  other  fails  in  bis  proof,  and  the  judge  draws  a  con- 
clusion from  the  facts  presented  instead  of  sending  it  to  a  jury.[*] 

Motion  on  behalf  of  defendant  to  set  aside  a  bill  of 
costs  taxed  in  favor  of  the  plaintiiT,  au'l  for  an  order 
that  the  clerk  tax  the  costs  in  defendant's  favor,  and 
insert  them  in  the  judgment, 

Safficient  facts  are  stated  in  the  opinion. 

H.  BemiSj  for  the  motion. 

J.  H.  Stenens^  opposed. 

RuMSEY,  J. — The  action  was  for  trespass  upon 
lands  of  the  plaintiff,  and  was  originally  brought  in  a 
justice's  court ;  but,  upon  plea  of  title,  was  removed 
to  this  court. 

At  the  trial,  at  the  September  circuit,  1881,  the 
plaintiff  gave  evidence  and  rested,  and  thereupon,  on 
motion  of  defendant,  the  plaintiff  was  nonsuited. 

The  title  of  real  estate  did  not  come  in  question  on 
the  trial. 

Thereafter  each  party  presented  to  the  clerk  of  Steu- 
ben county  his  bill  of  costs,  and  each  requested  the 
clerk  to  tax  the  bill  presented  lo  him.  The  clerk 
refused  to  tax  costs  for  the  defend  int,  and  taxed  costs 
for  the  plaintiff.    The  defendant  now  moves  to  set 
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aaide  that  taxation,  and  that  his  costs  be  taxed  and 
inserted  in  the  judgment.  The  right  to  costs  in  this 
class  of  cases  is  controlled  by  section  8235  of  the  Code 
of  Civil  Procedure.  Tlie  portion  of  that  section  which 
is  important  here,  reads  thus :  *  *  *  "  where 
final  judgment  is  rendered  therein,  in  favor  of  the  de- 
fendant, upon  the  trial  of  an  issue  of  fact,  the  plain- 
tiff is  entitled  to  costs,  unless  it  is  certified,  that  the 
title  to  real  property  came  in  question  on  the  trial/' 

The  defendant  insists  that  a  judgment  rendered 
ui)on  a  non-suit  is  not  a  final  judgment  in  the  action^ 
within  the  meaning  of  this  section.  A  non-suit  deter- 
mines simply  that,  upon  the  facts  presented,  the  plain- 
tiff cannot  recover.  It  decides  the  particular 
[*]    action,  and  a  judgment  entered  upon  it  may  be 

appealed  from  to  tlie  court  of  appeals.  But  it 
does  not  decide  the  right  of  the  parties  except  as  to 
the  precise  facts  presented  by  them  at  the  time  it  is 
ordered.  If  a  judgment  is  not  final  within  these  sec- 
tions, unless  all  the  rights  of  the  parties  in  the  contro- 
versy are  determined,  a  judgment  rendered  on  a 
non-suit  is  not  a  final  judgment.     But  I  think  that  a 

final  judgment  in  an  action,  is  the  judgment  which 
[•]    finally  disposes  of  the  particular  action,  so  that 

that  action  is  at  an  end.  The  Code  defines  a  final 
judgment  as  the  fijial  determination  of  the  right  of  the 
parties  in  the  action  {Code  Civ.  Pro.  §  1200).  An  ap- 
peal to  the  court  of  appeals  lies  only  from  a  final  judg- 
ment {Code  Civ.  Pro.  §  190,  stibd.  1),  but  no  one  ever 
doubted  that  an  appeal  lay  from  a  judgment  rendered 
on  a  non-suit.  A  final  judgment  is  defined  by  Black- 
stone,  as  one  which  concludes  the  action  (3  Black. 
Com.  398)  ;  by  Kent,  as  one  which  determines  that 
particular  cause  (1  Kenty  Com.  316).    The  decisions  of 

the  courts  also  hold  that  a  judgment  to  be  final 
[•]    need  not  settle  all  the  rights  of  the  parties,  but 

need  only  finally  determine  the  particular  action 
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(Western  v.  City  Council,  2  Pet.  449  ;  Coming  Tunnel 
Co.  V.  Pell,  4  Col.  184 ;  Cambridge  Valley  Nat.  Bank 
T.  Lynch,  76  N.  Y.  514,  616).  The  judgment  entered 
on  this  non-suit  is  a  final  judgment. 

Was  it  entered  upon  the  trial  of  an  issue  of  fact  ? 
That  the  proceeding  which  resulted  in  this  non-suit  was 
a  trial,  was  not  denied.  It  has  been  so  held  (Allaire 
t>.  Lee,  1  Abb.  Pr.  125  ;*  Van  Doren  v.  Horton,  19  JButIj 
7).  It  was  clearly  not  the  trial  of  an  issue  of  law,  for 
an  issue  of  law  arises  only  on  a  demurrer  {Code  Civ. 
Pro.  §  964).  The  issue  joined  here  was  an  issue  of 
fact.  It  is  true,  that  issue  never  reached  the  jury,  but 
it  was  not  because  the  trial  was  not  of  an  issue  of 
fact,  but  because  the  facts  instead  of  being  presented 
to  a  jury  for  decision  were  left  undisputed  by  the  par- 
ties, and  the  eflfect  of  them  was  for  the  court.  When 
the  answer  has  been  served  containing  a  general  denial, 
the  issue  of  fact  is  joined.  Wheu  the  trial  is  moved, 
the  trial  of  an  issue  of  fact  is  begun  ;  and,  if  witnesses 
are  examined,  the  trial  does  not  cease  to  be  the  trial 
of  an  issue  of  fact,  because  one  party  or  the  other 
[*]  fails  in  his  proof,  and  the  judge  draws  a  conclu- 
sion from  the  facts  presented  instead  of  sending 
it  to  the  jury  to  draw  the  conclusion  from  them  under 
his  direction.  The  Code  says  an  issue  of  fact  must  be 
tried,  unless  it  is  disposed  of  in  the  way  provided  for 
by  chapter  6  (§  965).  The  way  provided  for  by  chap- 
ter 6  is  a  motion  for  defect  of  form.  Unless  that  course 
is  taken,  there  must  be  a  trial ;  and,  an  answer  being 
served  containing  a  defence,  the  trial  is  of  an  issue  of 
fact. 

I  think,  therefore,  that  this  trial  was  of  an  issue  of 
fact  within  the  section  under  examination. 

But  the  defendant  says,  that  such  a  holding  puts 
him  entirely  in  the  power  of  the  plaintiff,  who  can  al- 
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ways  f  aU  in  his  proof  or  submit  to  a  non-suit  at  the  trial, 
and  thus  charge  the  defendant  with  a  bill  of  costs,  al- 
though he  has  put  the  title  in  question  in  good  faith. 
But  if  the  defendant  has  not  committed  the  trespass, 
he  should  try  the  fact  in  the  justice's  court.  If  he  has 
gone  upon  the  land  and  wants  to  try  the  question  of 
title,  he  might  and  should  admit  the  trespass,  and  jus- 
tify under  his  title.  In  that  case,  the  plain tifl^s  cause 
of  action  being  admitted,  there  could  be  no  non-suit, 
unless  the  plaintiff  submitted  voluntarily  to  a  non- 
suit. But  that  is  a  mere  default —  a  refusal  by  plain- 
tiflP  to  proceed  further  with  the  suit — and  vastly  dif- 
ferent in  substance  from  an  adjudication  by  the  court 
on  the  facts  presented  to  it. 

There  is  another  considoi'ation  to  bo  noticed.  The 
action  for  a  trespass  qtiarc  clausumfregity  when  it  in- 
volves onl}^  the  fact  of  possession  or  of  an  unlawful 
entry,  can  be  choaply  and  sumraaiily  tried  in  a  justice's 
court.  If  the  right  is  involv3d,  the  defendant,  for  his 
own  safety,  may  bring  it  into  this  court.  But  if  he 
undertakes  to  do  that,  he  should  see  to  it,  that  the 
exigencies  of  his  cas^  require  it,  and  that  it  will  so 
appear. 

The  fact  of  possession  and  entry  can  be  tried  in  the 
forum  chosen  by  the  plaintiff.  If  the  defendant  seeks 
another  court,  he  must,  at  his  peril,  cause  the  facts  to 
api)ear  which  justify  him  in  it.  The  non-suit  might 
have  been  had  before  the  justice.  As  the  defendant 
did  not  chose  to  ask  for  it  there,  he  must  take  the 
consequences  of  asking  for  it  at  the  circuit. 

The  motion  must  be  denied,  with  $10  costs  to 
plaintiff. 
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fEHE  SECOND  NATIONAL  BANK  OP  OSWEGO 

V.  DUNN. 

Supreme  Coitbt,  Fourth  Department,  Oswego 
County  ;  Special  Term,  February,  1882. 

§§  14,  1419,  1709. 

^Sheriff, — Not  punished  for  contempt,  for  neglect  or  violation  oj  duty,  tm- 
leB$  he  ctcted  in  bad  faith. — Cannot  he  so  punished  for  failure  to 
eprrectly  decide  difficult  questions  of  hto, — Re^pUvin, — No 
Uen  Of  in  attach  to  chattels  held  hy  sherijf  unUr  re- 
plevin process. — In  an  action  of  replevin  the 
bond  git  en  by  plaintiff  takes  the  place  of 
the  goods  to  the  extent  that  in  ease  of 
a  suceestfvl  drfense  either  may 
be  levied  on  by  ajudgmetU 
debtor  of  the  defendant. 

The  delivery  mentioned  in  section  1700  of  the  Code,  which  provides 
that  at  any  time  before  a  chattel,  which  has  been  replevied,  is  ac- 
tually delivered  to  either  party,  a  third  person  may  present  his  claim 
to  possession,  provided  such  claim  was  in  existence  at  the  time  when 
the  chattel  was  replevied,  is  not  a  formal  but  a  completed  manual 
delivery,  so  that  nothing  further  remains  to  be  done.[i] 

An  action  was  brought  by  the  First  National  Bank  against  D.,  who 
was  insolvent,  and  his  assignee,  J.  D.,  Jr.,  to  replevy  10,000  bush- 
els of  malt.  The  malt  was  in  a  house  containing  about  18,000  bush- 
els in  bulk.  Replevin  process  was  issued  to  the  sheriff,  who  took  pos- 
session of  the  malt,  held  it  the  time  required  by  law,  and  then  went 
to  the  president  of  the  First  National  Bank,  said  he  had  come  to  de- 
liver the  malt  replevied  and  did  deliver  it.  The  president  accepted 
the  delivery  but  requested  the  sheriff  to  separate  the  10,000  bushels 
and  deliver  it  at  a  designated  place.  Thereafter  an  execution  issued 
on  a  judgment  recovered  by  this  plaintiff  subsequent  to  the  taking  of 
the  malt  was  issued  to  the  sheriff,  who  by  plaintiff's  direction  levied 
on  the  malt.  Held,  that  the  delivery  to  the  president  of  the  First  Na- 
tional Bank  was  not  an  actual  delivery  within  the  meaning  of  sec- 
tion 1709  of  the  Code ;  [>]  that  it  was  the  duty  of  the  sheriff  to  sepa- 
rate and  deliver  to  the  First  National  Bank,  the  10,000  bushels  of 
^malt  called  for  by  its  requisition,  after  the  expiration  of  the  time  pro- 
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▼ided  by  law  ;[>,']  that  the  Second  National  Bank  had  no  lien  on  tbe- 
malt  as  it  was  in  the  custody  of  the  law,  and  hence  not  liable  to  seiz- 
nre  under  execution  ;[*]  and  that  pending  the  action  in  repleyin  the- 
undertaking  given  in  that  suit  for  the  return  of  the  malt,  or  payment 
of  its  value,  together  with  the  right  to  a  judgment  for  its  return 
or  value  in  case  of  a  successful  defense,  takes  the  place  of  the  malt 
itself,  so  far  as  either  may  become  the  subject  of  attack  by  the 
judgment  creditors  of  Mr.  D.[*] 

Where  a  replevin  process  was  valid  on  its  face,  the  sheriff  has  no  right 
to  look  beyond  it  or  behind  it.  It  being  the  command  of  the  court, 
whether  right  or  wrong,  he  is  required  to  obey  it  and  will  be  pro- 
tected if  he  obeys  it.['] 

A  sheriff  cannot  be  punished  as  for  a  contempt  under  section  14  of  the 
Code,  where  he  is  guilty  simply  of  an  error  of  judgment  and  not  of 
bad  faith. [^]  The  party  injured  can  hold  him  and  his  sureties  liable- 
in  damage.  [^]  An  inexperienced  officer  should  not  be  fined  or  im- 
prisoned because  he  did  not  correctly  decide  diflScult  and  important 
questions  of  law.[*] 

Motion,  by  plaintiff,  to  punish  the  sheriff  of  Os- 
wego county  as  for  a  contempt,  under  section  14  of  the- 
Code. 

The  opinion  states  the  facts. 

George  C.  French^  8.  If.  Coon,  Isaac  D.  Oarfieldy 
and  S.  C.  Huntington^  for  motion. 

N.  W.  Nutting^  for  sheriff  in  opposition. 

Rhodes  &  Richardson^  for  First  National  Bank. 

Vann,  J. — ^This  unusual  proceeding  is  based  upon 
section  14  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  a  court  of  record  has  power  to  punish  by 
fine  or  imprisonment,  or  either,  a  neglect  or  violation 
of  duty,  or  other  misconduct  by  which  a  right  or  re- 
medy of  a  party  to  a  civil  action  or  special  proceedings 
pending  in  a  court,  may  be  defeated,  impaired,  impedecl 
or  prejudiced  in  either  of  certain  enumerated  cases,. 
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.and  among  them  that  of  a  sheriff  for  misbehavior  in  his 
office  or  trust,  willful  neglect  or  violation  of  duty  there- 
in, or  disobedience  to  a  lawful  mandate  of  the  court. 
It  is  claimed  by  the  plaintiff  that  the  sheriff  has 
rendered  himself  liable  to  punishment  under  these  pro- 
visions, by  what  he  has  done  or  failed  to  do  with  an 
execution  in  its  favor,  issued  against  the  property  of  the 
•defendants  on  the  14th  of  January,  1882.  It  appears 
that  on  the  7th  of  January,  1882,  the  defendant,  Mr. 
Dunn,  made  an  assignment  for  the  benefit  of  his  credi- 
tors to  John  Dorsey,  Jr.,  his  bookkeeper  and  clerk, 
who  at  once  took  possession  of  the  assigned  property, 
and  among  the  rest  of  a  malt  house  in  Oswego,  contain- 
ing a  quantity  of  malt  in  bulk,  supposed  to  be  about 
18,000  bushels.  Two  days  later,  on  the  9th,  replevin 
process  in  favor  of  the  First  National  Bank  against 
said  Dunn  and  Dorsey  was  placed  in  the  sheriff' s  hands, 
requiring  him  to  replevy  10,000  bushels  of  said  malt. 
The  sheriff  seized  the  malt  under  this  process,  and  after 
k:eeping  it  in  his  possession  for  the  time  and  in  the  man- 
ner required  by  law,  on  the  13th,  went  to  the  president 
of  the  First  National  Bank  at  its  banking  rooms,  and 
^old  them  he  had  come  to  deliver  that  malt  called  for 
by  the  requisition  in  replevin,  and  that  he  did  deliver 
it.  The  president  accepted  such  delivery,  but  told  the 
sheriff  he  would  like  to  have  him  separate  the  10,000 
bushels  and  deliver  it  at  a  designated  place.  All  this 
occurred  prior  to  the  recovery  of  the  judgment  in  this 
action,  and  prior  even  to  the  giving  of  the  note,  on 
which  such  judgment  was  rendered,  although  the  debt 
for  which  the  note  was  given  had  existed  for  more 
than  a  month.  On  the  13ch,  Mr.  Dunn  gave  plaintiff 
s,  note,  by  its  terms  due  at  once,  and  on  the  same  day, 
having  been  sued  thereon,  served  an  offer  to  compro- 
mise under  the  Code,* upon  which,  at  half-past  five  p.m. 

*  Section  788. 
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judgment  was  rendered  against  him  for  $16,416.23^ 
besides  costs.  An  execution  was  forthwith  issued  on 
this  judgment  to  the  coroner,  but  it  was  soon  with- 
drawn, and  on  the  14th,  one  was  issued  to  the  sheriff,, 
who,  at  the  request  of  the  plaintiff,  at  once  levied  on: 
the  malt  in  question  and  other  property.  On  the  16th, 
the  plaintiff  served  a  notice  on  the  sheriff  that  hy  vir- 
tue of  its  judgment,  execution  and  levy,  it  claimed  a 
title  and  right  to  possession  of  all  the  malt.  On 
the  17th,  tlie  First  National  Bank  indemnified  the 
sheriff  against  such  claim,  pursuant  to  section  1709  of 
the  Code.  In  the  mean  time  the  sheriff,  who  had  beei^ 
notified  by  Mr.  Dorsey  to  remove  the  malt  as  he  wanted 
the  room,  had  commenced  moving  the  same  to  the^ 
malt  house  of  Lyon  &  Mott,  distant  about  100  rods  ; 
and  on  the  17th,  when  the  stay  of  proceedings  was 
granted  herein  on  the  motion  of  the  plaintiff,  about 
6,600  bushels  had  been  removed.  A  deputy  was  placed 
in  charge  of  the  malt  as  fast  as  it  was  stored,  and  no- 
part  of  it  has  yet  left  the  possession  of  the  sheriff. 
The  plaintiff  also  indemnified  the  sheriff,  but  he  claims 
that  the  penalty  of  the  bond  was  not  large  enough, 
and  that  one  of  the  sureties,  being  an  attorney,  is  dis* 
qualified  under  rule  6  of  this  court. 

Thus  the  sheriff  found  himself  in  the  possession  of 
two  mandates  of  the  court,  apparently,  but  not  really, 
in  conflict. 

By  the  mandate  in  replevin  he  was  commanded^ 
after  the  expiration  of  three  days,  and  the  failure  of* 
the  defendants  therein,  to  except  to  the  sureties  or  re- 
claim the  chattels,  having  been  indemnified  against  the- 
claim  of  title  made  by  the  Second  National  Bank,  to> 
deliver  the  malt  to  the  First  National  Bank  {Code  of 
Civil  Procedure,  §§  1690-1712). 

By  the  mandate  in  the  form  of  an  execution  he  was- 
commanded,  having  been  indemnified  by  the  Second. 
National  Bank  against  any  claim  or  title  or  right  t<^ 
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possession  by  a  third  party,  to  detain  the  malt  as  be- 
longing to  the  judgment  debtor,  and  sell  it  in  satisfac- 
tion of  plaintiffs  judgment  {Code^  §  1419). 

For  any  failure  to  act  strictly  according  to  law,  he 
and  his  official  sureties  are  liable  in  damages  to  the. 
party  injured,  and  in  addition  to  that  liability,  it  is 
now  sought  to  punish  him  for  contempt,  because  it  is 
claimed  that  he  did  not  correctly  decide  certain  grave 
questions  of  law,  that  counsel  have  argued  so  ela- 
borately and  in  relation  to  which  they  diflPer  so 
widely. 

I.  It  is  provided  by  section  1709  of  the  Code  that  at 
any  time  before  a  chattel,  which  has  been  replevied, 
is  actually  delivered  to  either  party,  a  third  person  may 
present  his  claim  to  possession,  provided  such  claim 
was  in  existence  at  the  time  when  the  chattel  was  re- 
plevied. 

This  means  a  complete  delivery,  so  that  nothing  fur- 
ther remains  to  be  done.  What  transpired  at  the  inter- 
view with  the  sheriff  and  the  president  of  the  First 
National  Bank,  on  the  13th,  did  not  constitute  such  a 
delivery,  as  the  malt  was  in  bulk,  and  the  10,000  bush- 
els was  not  separated  from  the  mass.     It  was  a  formal 

but  not  that  manual  or  physical  delivery  contem- 
[*]    plated  by  the  statute.     Hence  the  notice  of  claim 

served  on  the  16th,  by  the  Second  National  Bank, 
by  virtue  of  its  execution  and  levy,  was  in  time. 

II.  The  plaintiffs  claim,  however,  although  pre- 
sented before  the  actual  delivery  of  the  malt  to  the 
First  National  Bank,  was  not  in  existence  when  the 
malt  was  replevied.  This  claim  is  not  by  virtue,  sim- 
ply, of  the  debt  of  the  Second  National  Bank  against 
John  Dunn,  which  constituted  no  lien,  and  gave  no 
right  of  possession,  but  by  virtue  of  the  judgment  ren- 
dered on  that  debt,  the  execution  issued  on  the  judg- 
ment, and  the  levy  made  under  the  execution,  which 
ordinarily  would  constitute  a  lien  and  give  a  right  to 
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possession.  Tbe  claim  must  exist  at  the  time  the 
property  is  replevied  (§  1709). 

The  property  is  replevied  by  the  sheriff  taking  it 
into  his  possession  (§  1700).  And  when  the  sheriff 
took  this  malt  into  his  possession  the  Second  National 
Bank  had  no  lien,  or  nothing  under  which  it  could 
claim  a  lien.  It  had  no  judgment.  It  had  not  com- 
menced an  action.  Even  the  note  on  which  it  after- 
wards recovered  judgment  was  not  in  existence. 

III.  It  was  the  duty  of  the  sheriff  under  the  man- 
date in  replevin,  to  deliver  the  malt  to  the  First 
[']  National  Bank  after  the  expiration  of  the  time 
provided  by  law.  Was  that  duty  liable  to  be  sus- 
pended by  the  intervention  of  the  right  of  a  third  party, 
even  if  its  claim  or  lien  was  not  in  existence  at  the 
time  the  property  was  replevied,  so  as  to  be  asserted 
under  section  1709?  If,  for  instance,  an  execution 
against  the  First  National  Bank  had  been  issued  to  the 
sheriff  before  actual  delivery  of  the  malt  by  him,  would 
it  have  suspended  his  obligation  to  deliver  it  to  the 
bank  until  he  had  satisfied  his  execution  against  it? 
Did  the  issuing  of  the  execution  in  this  action,  in  favor 
of  the  Second  National  Bank  against  the  property  of 
John  Dunn,  with  a  tender  of  indemnity  under  section 
1419,  suspend  the  obligation  of  the  sheriff  to  deliver  the 
malt  to  the  First  National  Bank  until  the  execution 
should  be  satisfied  ? 

All  claims  to  the  right  of  the  present  or  temporary 
possession  as  against  Dunn,  in  existence  at  the  date  of 
the  replevy,  are  concluded  by  the  replevin  proceedings 
until  judgment  in  the  action  awarding  final  possession. 
But  as  the  claim  of  the  plaintiff  did  not  exist  as  a  lien, 
at  that  time,  is  it  concluded  by  those  proceedings  dur- 
ing the  pendency  of  the  replevin  suit  f 

Mr.  Wells,  in  his  recent  treatise  on  the  law  of  re- 
plevin, lays  down  the  rule  that  when  an  officer  has 
taken  property  by  virtue  of  a  writ  of  replevin,  for  the 
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purpose  of  delivering  it  in  obedience  to  the  mandate, 
he  is  regarded  as  holding  it  in  the  custody  of  the  law  ; 
that  while  acting  in  obedience  to  that  command  the  law 
will  not  permit  any  other  party  to  interfere  and  prevent 
iiim  from  doing  what  the  writ  commands  him  to  do ; 
that  the  proceeding  is  so  far  in  rem^  that  the  goods 
cannot  be  seized  upon  any  process  until  the  court  has 
taken  action  ;  that  if  a  party  finds  his  goods  in  the 
hands  of  an  officer  upon  the  valid  writ  of  replevin,  and 
that  they  have  been  taken  from  the  possession  of  the 
defendant  named  in  the  writ,  his  remedy  is  by  an  ap- 
plication to  the  court  to  be  permitted  to  come  in  and 
set  up  his  claim  to  them,  and  not  by  an  independent 
proceeding  ( Wells  on  Replevin^  §§  256,  267). 

The  rule  is  otherwise  where  the  sheriff  has  taken 
the  property  from  the  possession  of  a  party  not  named 
in  the  writ,  as  in  such  case  he  has  not  acted  according 
to,  but  rather  in  defiance  to  the  writ  ( WaiVs  Practice^ 
{vol.  1],  p.  716). 

Under  the  late  Code  of  Procedure,  the  only  way 
that  a  third  party  could  assert  his  claim  to  goods  tak- 
«n  by  the  sheriff  in  replevin,  was  by  serving  on  the 
sheriff  an  affidavit  of  title  and  right  to  possession  (Code 
of  Procedure,  §  216 ;  Edgerton  ??.  Ross,  6  Ahh.  289). 
Under  that  Code  the  claim  was  not  limited  to  one 
existing  at  the  time  of  the  replevy. 

In  Hogan  r^.  Lucas  (10  Peters  [U.  S.\  400)  it  was 
held  that  when  the  property  taken  in  replevin  is  plac- 
ed in  the  possession  of  claimant,  his  custody  is  the 
custody  of  the  sheriff,  and  the  property  is  not  with- 
drawn from  the  custody  of  the  law,  but  is  as  far  from 
the  operation  of  other  process  as  it  would  have  been  in 
the  hands  of  the  officer.  That  although  it  had  been 
delivered  to  the  claimant,  it  was  constructively  in 
the  custody  of  the  State  court,  so  as  to  prevent  a  mar- 
shal of  the  United  States  from  levying  upon  it. 

in  Acker  r^.  White  (26  Wend.  614),  it  was  held  that 


266  CIVIL    PROCEDURE    REPORTS. 

Second  National  Bank  of  Oswego  v.  Dann. 

property  seized  under  an  execution  and  then  delivered 
upon  a  writ  of  replevin  to  a  third  person,  cannot  after- 
wai'ds  be  levied  upon  under  another  execution  against 
the  defendant  in  the  first  execution,  although  tjie 
property  be  permitted  to  continue  in  his  possession ; 
that  the  replevin  bond  was  substituted  for  the  goods 
and  was  regarded  as  an  equivalent  security  to  the 
extent  of  the  value  of  the  goods  ;  that  the  goods,  al- 
though in  the  actual  custody  of  the  plaintiff  in  replevin,, 
were  constructively  in  the  custody  of  the  late  sheriff,, 
who  had  taken  them  on  the  replevin  process,  and  were 
not  liable  to  seizure  upon  an  execution  in  the  hands  of 
the  acting  sheriff.  This  case  was  carefully  analyzed 
and  commented  on  by  the  court  of  appeals  in  Burkle 
V.  Luce  (1  Conn.  163,  168). 

In  Manning  i).  Keenan  (73  If,  T.  46),  where  coroners 
had  seized  goods  under  replevin  process,  and  on  being 
served  with  notice  of  claim  by  a  third  party  had  been 
indemnified  by  the  plaintiff  in  replevin  and  had  deliv- 
ered the  goods  to  him,  it  was  held  that  they  were 
bound  to  make  such  delivery,  but  were  liable  in  an  ac- 
tion for  conversion,  brought  by  the  third  party,  upon 
the  theory  that  the  b»nd  of  indemnity  was  intended 
to  protect  the  coroners  against  such  a  liability ;  that 
is,  the  goods  being  in  the  custody  of  the  law,  the  bond 
to  the  coroners  took  their  place.  (See  also  Lockwood 
V.  Perry,  9  Mete.  440  ;  Milliken  v.  Edge,  6  Hill,  623 ; 
Morris  v.  De  Witt,  5  Wend.  71 ;  Sanborn  v.  Leavitt,  43 
N.  H.  473 ;  Lowry  v.  Hall,  2  W.  <fe  S.  [Pa.],  131 ;  Ma- 
long  V.  Griffen,  15  Ind.  214  ;  Willard  v.  Kimball,  10 
Allen,  211 ;  Wells  on  RepJ^eoin,  %  472-480.)  My  con- 
clusions are  that  it  was  the  duty  of  the  sheriff  to 
[•]    separate  and  deliver  to  the  First  National  Bank  ' 

the  10,000  bushels  of  malt  called  by  its  requisition  ; 

that  the  Second  National  Bank  has  no  lien  on  that  malt^ 

as  it  is  in  the  custody  of  the  law,  and  hence  not 

[*]    liable  to  seizure  under  execution ;  that  pending  the 
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action  in  replevin  the  undertaking  given  in  that  auit  for 
the  return  of  the  malt  or  payment  of  its  valuSp  to- 
[•]  gether  with  the  right  to  a  judgment  for  its  return  or 
value  in  o^e  of  a  succesisful  defense,  takes  the  place 
of  the  malt  itself  so  far  as  either  may  become  the  sub- 
ject of  attack  by  the  judgment  creditors  of  Mr.  Dunn. 

IV.  It  is  urged  that  the  receipt  under  which  the 
First  National  Bank  is  said  to  claim  the  malt,  is  not  a 
warehouse  receipt,  but  a  pledge  or  an  unrecorded  chat- 
tel mortgage  or  bill  of  sale,  and  hence  ineffectual  aa 
against  judgment  creditors.  However  that  may  be,  it 
can  only  be  determined  when  the  replevin  action  is 
tried.  Whether  the  sheriff  was  or  was  not  informed 
of  the  facts  showing  title  or  want  of  title  in  the  First 
National  Bank,  is  wholly  immaterial.  The  requisition 
was  both  the  foundation  and  boundary  of  his  duty  and 
power.    If  valid  on  its  face,  he  was  bound  to  execute  it,. 

and  he  had  no  right  to  look  beyond  it  or  bejbind  it. 
[•]    It  was  the  command  of  the  court,  and  whether 

right  or  wrong  he  was  required  to  obey  it,  and 
should  be  protected  if  he  obeyed  it.* 

V.  Whether  the  foregoing  conclusions  as  to  the 
rights  of  the  various  parties  are  correct  or  not,  it 
is  clear  that  the  sheriff  should  not  be  held  guilty  of 
contempt.  He  has  acted  in  good  faith,  and  this 
excludes  his  case  from  the  section  under  which  this 
motion  is  made.    Misbehavior  in  office,  willful  neglect 

of  duty  and  disobedience  to  a  lawful  mandate  of 
[']    the  court,  all  imply  bad  faith  and  not  a  simple  mis- 
take or  error  of  judgment.    If  a  party  to  an  action 
is  injured  by  a  mistake  of  the  sheriff  in  the  discbarge 
of  an  ofiBlcial  duty,  he  can  hold  h^m  and  his  sureties 

*  A  sheriff  cannot  excuse  his  failure  to  execute  regular  process  of 
a  court  which  had  jurisdiction,  by  a  defect  which  rendered  the  pro- 
cess Toidable.  Parmelee  v,  Hitchcock,  13  Wmd.  96;  Grosvenor  «. 
Hunt,  11  Eow.  Pr.  855;  Glnocbio  «.  Orser,  1  Ahb,  Pr,  488.  See  also 
Douglas  9.  Haberstro,  antej  186. 
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liable  in  damages,  bnt  cannot  proceed   against 
[*]    him  as  for  a  contempt.    An  inexi)erienced  officer, 
before  he  has   been  in  office   a   month,   should 
not  be  fined  or  imprisoned  because  he  did  not  cor- 
rectly decide  difficult  and    important  questions 
{*]    of  law,  in  relation  to  which  learned  counsel  differ, 
and  over  which  the  court  may  well  hesitate. 

The  motion  is  denied,  with  ten  dollars  costs,  and  the 
8tay  of  proceedings  is  vacated. 


DUCHE  V.  •THE  BUFFALO  GRAPE  SUGAR  CO. 

Supreme  Coubt,  First  Departhekt,  New  York 
County  ;  Special  Term,  September,  1882. 

§§  984,  986,  986. 

Change  of  place  of  trial  to  proper  county. — Sight  to,  ie  not  absolute  or 

jurisdictional^  but  may  be  waived, — When  waited. — Convenience 

of  toitnesiee^  not  to  be  considered. — /(  seems  the  court  cannot 

relieve  defendant  from  failure  to  make  such  motion. 

Where  the  plaintiff  in  an  action  is  a  non-resident,  and  the  defendant 
18  a  domestic  corporation,  the  defendant  has  the  right  to  have  the 
place  of  trial  changed  to  the  coanty  designated  in  its  certificate  of 
incorporation  as  its  principal  place  of  business.  Sach  right  is  not 
an  absolute  right,  and  is  in  no  sense  jurisdictional,  and  hence  may 
be  waived.  [*] 

Unless  a  motion  to  change  the  place  of  trial  of  an  action  to  the  proper 
county  is  made  in  the  manner  and  within  the  time  prescribed  in  the 
Code,  the  right  to  have  it  changed  is  waived,  and  the  motion  should 
be  denied. [*] 

On  a  motion  to  change  the  place  of  trial  of  an  action  to  the  proper 
county,  no  regard  can  be  had  to  the  convenience  of  witnesses. [*] 

2t  seems  that  sections  781  and  783  of  the  Code,  which  provides  for  ex- 
tending time,  and  for  granring  relief  in  case  of  default,  in  pleading 
or  taking  any  proceeding  in  an  action,  cannot  be  resorted  to  to  r»- 
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HeTe  a  defendant  who  has  failed  to  move  for  a  change  of  the  plac& 
of  trial,  within  the  time  allowed  by  the  Code.['] 
(Deeidsd  SepUmber  29,  1882.) 

Motion  to  change  the  place  of  trial  of  this  action 
from  the  county  of  New  York  to  Erie  county,  on  the 
ground  that  the  latter  is  the  proper  county. 

Sufficient  facts  are  stated  in  the  opinion. 

Freeman  J.  Fithian  {Bowen^  Rogers  &  LocJce^  at- 
torneys) for  the  motion. 

Mitchell  <fe  Mitchell^  opposed. 

Potter,  J. — This  motion  is  made  upon  the  ground 
that  the  place  of  trial  in  this  action  is  governed  by  sec- 
tion 984  of  Code  of  Civil  Procedure.  The  action  doubt- 
less belongs  to  the  class  of  actions  provided  for  by 
that  section.  The  plaintiff  is  a  non-resident,  and  the 
defendant  is  a  domestic  corporation  organized  under 
the  act  of  1848.  By  the  terms  of  the  certificate  of  the 
defendant  filed  in  the  office  of  the  clerk  of  Erie  county, 
and  in  the  office  of  the  Secretary  of  State,  the  city  of 
Buffalo  and  the  county  of  Erie  were  designated  as  the 
place  where  its  principal  office  of  business  was  to  bt^ 
located,  and  its  operations  were  to  be  carried  on.* 
The  defendant,  therefore,  had  the  right  to  have  the 

trial  take  place  in  Erie  county.  But  such  right  is 
\f\    not  an  absolute  right,  and  is  in  no  sense  jurisdic 

tional,  and  hence  may  be  waived  (§  985). 

*  A  corporation  must  be  deemed  to  have  a  place  of  residence.  Ita 
residence  is  where  its  place  of  business  is  (Conroe  v.  National  Pro- 
tection Ins.  Co.,  10  BmD.  Ft,  403,  and  cases  there  cited). 

The  residence  of  a  corporation  is  the  place  where,  by  the  pro- 
Tisions  of  its  charter,  its  office  is  to  be  located.  The  fact  that  it  has 
an  office  in  another  county  where  a  part  of  its  business  is  carried 
on,  does  not  make  it  a  resident  there  (Hubbard  o.  National  Protection 
Ins.  Co.,  U  How.  IV.  140;  but  see  Pond  «.  Hudson  River  R.  R.  Co.^ 
17  Bm,  Pr.  548). 
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To  secure  the  enjoyment  of  such  right,  and  to  pre- 
vent a  waiver  of  it,  section  986  *  provides  that  the 
defendant  must  demand  to  liave  the  trial  take  place  in 
the  county  of  his  residence,  and  if  the  plaintiff  does 
not  serve  a  written  consent  to  the  change  required 
within  five  days  after  service  of  sucli  demand,  the 
defendant  may  serve  a  notice  of  motion  to  the  couit  to 
•compel  the  change.*  The  demand  in  this  case  was 
«erved  upon  the  12th  of  July.  The  plaintiff  neglected 
or  refused  to  consent  to  the  change,  and  upon  the  14th 
-day  of  August  tlie  defendant  served  notice  of  this 
motion.  1  think  the  motion  was  out  of  time,  and 
[•]  must  for  that  reason  be  denied.  The  statute  is 
clearly  permiBsive  of  the  motion,  provided  the 
motion  is  made  in  a  certain  manner  and  within  the 
prescribed  time. 

Under  the  former  Code,  section  126,  there  was  no 
limitation  of  the  time  in  which  the  motion  to  change 
the  place  of  trial  to  the  proper  county  could  be  made, 
and  accordingly  it  was  held  under  that  statute  that 
fiuch  a  motion  could  be  made  at  any  time  before  the 
trial  (Hubbard  «.  Nat.  Pro.  Ins.  Co.,  11  How.  149 ; 
Conroe  i?.  Same,  10  How.  403). 

But  a  change  was  made  by  section  986  of  the  Code 
of  Civil  Procedure,  requiring  the  service  of  notice  of 
motion  to  compel  the  change  to  be  made  within  ten 
days  after  the  expiration  of  the  five  days.  I  think 
it  plain  that  the  Legislature  intended  to  change  the 
law  in  this  respect.  One  purpose  doubtless  was, 
while  affording  the  defendant  a  reasonable  opportu- 
nity to  have  the  trial  in  the  county  of  his  residence, 
yet  he  is  required  to  make  his  election  seasonably,  so 
that  it  should  be  known  and  settled  in  what  county  the 

♦  See  Clark  t?.  Campbell,  64  flbtr.  166.  A  motion  to  chancre  the 
venue  on  the  ground  that  it  is  laid  in  a  county  in  which  neither  party 
resides,  cannot  be  made  until  after  a  demand  (Van  Dyck  9.  McQunde, 
18  Hun,  876). 
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trial  was  to  take  place,  and  that  it  might  be  placed 
upon  the  calendar  of  the  county  where  it  was  to  be 
tried,  and  to  prevent  dilatory  eiforts  and  motions  to 
change  the  place  of  trial  from  an  earlier  calendar  in 
one  county  to  a  later  calendar  in  another. 

It  was  urged  upon  the  argument  of  the  motion  that 

sections  781-783,  enlarging  time,  &c.,  might  be 
£*]    resorted  to  to  relieve  the  defendant.     From  the 

view  I  take  of  the  section  in  question  I  do  not 
think  those  sections  can  be  made  available  for  that 
purpose.  But  if  those  sections  could  be  applied  to  this 
question  they  could  not  be  applied  in  the  absence 
of  any  reason  or  excuse  or  explanation  of  the  def  end- 
ant' s  delay  in  making  the  motion.  Section  781  pro- 
vides for  enlarging  the  time  upon  showing  ground 
therefor,  and  before  the  time  to  do  an  act  has  expired. 
Section  783  provides  that  after  the  time  has  elapsed  in 
which  an  act  is  to  be  done,  the  court  may  grant  relief 
upon  good  cause  shown. 

This  is  not  an  application  for  leave  to  make  a 
motion  for  relief ;  and  if  it  were,  the  aflBdavits  show  no 
grounds  or  good  cause  for  granting  the  relief  desired. 

Of  course,  upon  a  motion  to  change  the  place 
[*]    of  trial  to  the    proper  county,   no  regard  can 

be  had  to  the  convenience  of  witnesses.*  If  the 
defendant  thinks  the  convenience  of  witnesses  would 
be  subserved  and  the  ends  of  justice  promoted  by  a 
trial  in  Erie  county,  he  is  at  liberty  to  make  a  motion 
to  change  the  place  of  trial  upon  those  grounds. 
Motion  denied. 


*  It  18  DO  answer  to  a  motion  to  change  the  place  of  trial  to  the 
proper  county,  that  the  plaintiff  has  material  witnesses  residing  in  the 
county  where  the  venue  is  laid  (Park  o.  Caruley,  7  Hato.  Pr,  855 ; 
Hubbard  t).  National  Protection  Ins.  Co.,  11  Id,  149;  International 
Life  Assurance  Co.  v,  Sweetland,  14  Abb,  Pr,  240 ;  Gifford  v.  Town 
of  Gravesend,  8  Abb,  N,  0,  246). 
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Estate  of  JOHN  0.  ZAHBT,  Deceased, 

Subbogate's   Court,  Kings   County;   August, 

1882. 

§§  2793,  2796,  2799. 

J^€  eitate. —  Wher§  tM  property  h<u  heen  9old  under  farecbture^  the- 
8urplu9  mu8t  be  invented  and  the  interent  paid  the  l\fe  tenant. 

Where  real  estate  was  devised  to  the  testator's  widow  for  life,  and  the 
remainder  to  her  children,  and  the  property  was  sold  under  a  judg- 
ment of  foreclosure  of  a  mortgage  which  was  a  lien  upon  the  pro* 
perty  at  the  time  of  the  testator's  death,  Beldj  that  the  court  could 
not  order  the  payment  to  the  widow  oat  of  the  surplus,  of  a  sum  iu* 
gross  representing  her  life  estate,  but  must  direct  the  investment  of 
the  fund  and  the  payment  of  the  income  arising  therefrom  to  her 
during  her  life,  and  the  payment  of  the  principal  to  the  childrea 
upon  her  death. 

{Decided  AvguU,  1882). 

^x  parte  application  for  a  decree  that  a  sum  in 
gross  be  paid  a  life  tenant  out  of  the  surplus  arising 
on  the  foreclosure  of  a  mortgage  on  an  estate  in  lieu  of 
her  life  estate  therein. 

The  opinion  states  the  facts. 

John  Dillj  Jr. J  for  motion. 

Livingston,  Subbogate. — ^This  is  an  application  un- 
der  section  2799  of  the  Code  for  the  distribution  of  sur- 
plus money  arising  on  the  sale  of  real  estate  belonging 
to  the  deceased,  under  a  judgment  of  foreclosure  in  the^ 
supreme  court,  which  surplus  has  been  paid  into  this 
court  and  by  this  court  paid  over  to  the  county  treasu- 
rer, as  directed  by  section  2637  of  the  Code.  Under  the 
will  of  the  deceased  his  widow  became  entitled  to  a  life 
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estate  in  said  real  estate,  and  the  remainder  was  de- 
vised to  her  children,  who  are  infants.  The  widow  asks 
that  the  decree  provide  for  the  payment  to  her  of  a  sum 
in  gross  representing  the  value  of  her  life  estate  under 
rule  71  of  the  general  rules  of  practice  applicable  to  all 
courts  of  record. 

Section  2799  of  the  Code  provides  that  the  said  sur- 
plus money  shall  be  distributed  by  the  decree  as  if  it 
were  sold  under  the  decree  of  the  suiTogate's  court  to 
pay  the  debts  of  the  deceased ;  and  section  2793  provides 
that  the  surplus  money  arising  on  the  sale  of  the  de- 
ceased's lands  to  pay  his  debts  and  remaining  after 
paying  the  expenses  of  the  proceeding  in  the  surro- 
gate's court,  satisfying  the  widow's  claim  for  dower, 
and  paying  the  debts  of  the  deceased,  must  be  distri- 
buted among  the  heirs  and  devisees  of  the  deceased, 
&c.,  &c.  ;  and  section  2796  provides  that  where  the  in- 
terest in  the  property  represented  by  such  surplus 
consists  of  a  precedent  estate,  and  a  remainder  or  re- 
version, the  decree  must  provide,  as  the  judgment  of 
the  supreme  court  would  provide,  in  an  analogous  case, 
for  the  investment  of  the  money  in  certain  securities, 
and  for  the  payment  of  the  income  until  the  deter- 
mination of  the  temporary  interest ;  and  then  for  the 
payment  of  the  principal,  to  the  person  or  persons  en- 
titled thereto.  It  is  unnecessary  to  discuss  how  far 
the  rule  of  practice  above  referred  to  can  be  allowed 
to  interfere  with  the  rights  and  interests  of  infant  de- 
visees or  legatees ;  it  is  sufiBlcient  to  say  that  it  was  not 
intended  to  apply  to  cases  where  the  distribution  of 
the  fund  in  court  is  expressly  provided  for  by  the  stat- 
ute. (Banks  v.  Banks,  2  JV.  Y.  Supreme  CL  \T.  &G,'\ 
483).     • 

Here  the  statute  points  out  what  the  decree  must 
contain  on  the  subject,  and  the  rule  cannot  be  invoked 
to  authorize  a  departure  from  the  terms  of  the  statute. 
This  same  statute  authorizes  the  payment  to  the  widow 

Vol.  n.— 18 
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of  a  sam  in  gross  in  lieu  of  her  right  of  dower  in  the 
fund  to  be  distributed.  (§  2793,  subd.  8).  And  if  the  le- 
gislature had  so  intended,  it  no  doubt  would  have  made 
a  similar  provision  in  regard  to  the  owner  of  a  life  estate. 
In  Arrowsraith  v.  Arrowsniith  (8  Ilun^  606),  the  surro- 
gate in  his  decree  had  adjudged  that  the  husband's  life 
estate,  as  tenant  by  courtesy  in  the  lands  sold  to  pay 
the  debts  of  the  wife,  was  worth  the  sum  of  $1,110.69, 
and  directed  that  that  amount  be  paid  from  the  pro- 
ceeds of  the  sale  to  a  judgment  creditor  of  the  husband, 
and  the  balance,  after  deducting  the  expenses  of  the 
proceedings,  to  the  heir-at-law  of  the  intestate.  The 
supreme  courts  at  general  term,  in  discussing  the  dis- 
position which  the  surrogate  was  authorized  to  make  of 
the  surplus  proceeds  of  sale  remaining  after  the  pay- 
ment of  the  deceased's  debts  and  the  expenses  of  the 
proceeding  in  his  court  under  chapter  160  of  the  laws 
of  1850,  which  is  revised  in  section  2796  of  the  Code, 
says: 

''Under  section 65 of  the  statute  relating  to  the  pro- 
ceedings of  the  surrogate  in  such  cases  (3  H.  8.  p.  107) 
<6th  ed.  p.  116),  and  chapter  150,  Laws  of  1850,  p.  315) 
he  might  order  the  investment  of  such  moneys  on  the 
ground  that  the  respondent  was  entitled  to  the  interest 
thereof  during  his  life,  but  he  could  not  pay  them  to 
him  or  to  the  heir,  who  would  only  have  been  entitled 
to  the  reversion  of  the  land  sold  and  represented  by 
such  money  upon  the  termination  of  the  life  estate." 

See  also  what  was  said  by  the  learned  surrogate  of 
Westchester  county  in  the  matter  of  Igglessen  (8  Jie^» 
375,  378).  The  statute  expressly  requires  that  the 
surrogate' s  decree  in  a  case  like  this  must  provide  for 
the  investment  of  the  fund,  the  payment  of  the  income 
arising  therefrom,  and  the  payment  of  the  principal 
upon  the  termination  of  the  life  estate. 

The  decree  must  conform  to  these  directions. 
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DUNCAN,  ET  AL.,  Respondents,  v.  GUEST, 

Appellant. 

Supreme  Coxjbt,  First  Department;  General 

Term,  Mat,  1882. 

§  719. 

-Order  of  arrest. —  When  should  he  vacated, — When  plaintiff  eompeUed  to 
elect  between  order  of  ofrreet  and  attachment, 

Inhere  sufficient  property  of  a  defendant  has  been  attached  to  satisfy 
the  plaintiff's  claim,  and  an  order  of  arrest  the  propriety  of  which  is 
questionable,  has  also  been  issued,  the  plaintiff  should  be  required 
to  elect  between  the  attachment  and  the  order  of  arrest. [*] 

The  effect  of  an  order  of  arrest  granted- upon  affidavits  showing  that 
defendant  has  disposed  of  his  property  with  the  intent  to  defraud 
his  creditors,  if  continued,  will  be  to  imprison  the  defendant  inde* 
finitely,  and  it  ongbt  not  to  stand  unless  the  facts  warranting  it  are 
established  by  clear  and  satisfactory  evidence;  there  must  be  no 
doubt  of  the  fraud.  [>] 

iDeeided  June  80,  1883). 

Appeal  from  an  order  denying  motion  to  vacate  an 
order  of  arrest. 

This  action,  which  was  began  on  March  14th,  1881, 
by  the  service  of  a  summons  and  complaint,  is  brought 
to  recover  the  sum  of  $6,164.60,  on  eleven  promissory 
notes  made  by  the  defendant  to  the  order  of  the  plain* 
tiflfs,  prior  to  March,  1880. 

In  March,  1881,  on  affidavits  made  by  the  plaintiff 
and  others,  a  warrant  of  attachment  and  an  order  of 
arrest  were  issued,  on  the  ground  that  the  defendant 
had  disposed  and  was  disposing  of  his  property  with 
intent  to  defraud  his  creditors.  On  the  paper  served, 
the  defendant  made  application  to  have  the  order  of 
arrest  vacated,  because  the  complaint  did  not  contain 
a  statement  of  the  facts,  extrinsic  to  the  cause  of  ac- 
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tion,  upon  which  the  order  of  arrest  was  granted.  Thi& 
application  was  granted  and  the  defendant  thereby 
discharged  and  his  bail  released.  The  plaintiffs  ap- 
pealed to  the  general  term,  and  the  order  vacating  the 
order  of  arrest  was  reversed.  (The  general  term  opin- 
ion is  reported  in  24  Hun^  639.) 

The  defendant,  pending  this  appeal,  in  April,  1881, 
made  an  application  based  upon  affidavits  on  his 
behalf  to  vacate  the  warrant  of  attachment.  This  ap- 
plication was  denied,  Baeeett,  J.,  saying,  '* after  a 
full  consideration  of  these  affidavits  I  have  no  doubt 
whatever  that  the  charge  against  the  defendant  of  a 
fraudulent  disposition  of  his  property  is  true."  The 
defendant  appealed  to  the  general  term  from  the  order 
entered  on  this  motion,  and  it  was  affirmed. 

After  the  reversal  of  the  order  vacating  the  first 
order  of  arrest,  the  plaintiffs  applied  for  the  present 
order  of  ai-rest,  which  was  granted.  The  defendant 
thereupon  moved  to  vacate  this  second  order  of  arrest. 
The  motion  was  argued  before  Lawrence,  J.,  who  de- 
nied it. 

From  the  order  entered  on  that  decision  the  present 
appeal  is  taken. 

S.  y.  H.  Cooper  {Cooper  <fe  Bachj  attorneys),  for  ap- 
pellant : 

The  court  will  not  allow  a  defendant  to  be  arrested 
and  at  the  same  time  allow  an  attachment  to  be  issued 
under  which  property  is  attached  sufficient  to  cover 
the  demand  sued  for.     (Mills  v.  Rodewald,  13  ITun^ 

439 ;    Code  of  Civil  Procedure^  §  719 The  court 

can  compel  the  plaintiffs  to  elect  which  remedy  they 

will  retain The  Rockford,   Rock    Island  &  St, 

Louis  R.  R.  Co.  V.  Boody,  56  JST.  T.  456). 

TVeadwell  Cleveland  for  respondent : 

Cited  in  support  of  the  right  of  plaintiffs  to  a  sec- 
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-ond  order  of  arrest,  Meiicci  v.  Raudnirz,  20  Hwiy  343  ; 
People  V,  Tweed,  63  N.  Y.  205. 

Brady,  J. — An  attachment  and  an  order  of  arrest 
were  issued  in  this  case  on  the  ground  that  the  defend- 
ant had  disposed  and  was  disposing  of  his  property 
ivith  intent  to  defraud  his  creditors.  The  order  of  ar- 
rest was  vacated  upon  a  motion  made  for  that  purpose, 
but  the  order  declaratory  of  that  result  was  reversed 
on  appeal.  An  application  was  also  made  to  dis- 
charge the  attachment,  which  was  denied  ;  and  that 
determination  was  sustained  on  appeal  to  the  general 
term.  After  the  order  of  arrest  was  reversed  by  the 
general  term,  the  plaintiff  applied  for  another  order  of 
arrest,  which  was  granted.  The  defendant  moved  to 
vacate  this  second  order,  which  was  denied,  and  from 
such  denial  the  present  appeal  is  taken. 

An  examination  of  all  the  facts  and  circumstances 
of  this  case,  so  far  as  they  are  presented  by  the  appeal 
papers,  justify  us  in  concluding  that  the  second 
order  of  arrest  was  not  at  all  vexatious,  and  should 
not  be  discharged  on  the  proposition  that  it  was  im- 
providently  or  improperly  granted.  The  facts  and 
<5ircumstances  are  somewhat  complicated,  and  it  may 
perhaps  be  doubtful  whether  they  afford  the  judicial 
mind  that  absolute  assurance  of  the  existence  of  the 
fraud,  which  in  cases  of  this  character  ought  always 
to  be  required.  As  said  in  the  case  of  Hoyt  v,  God- 
frey (MS.  opinion  by  Tracy,  J.),*  **  the  effect  of  the 
order  of  arrest,  if  continued,  will  be  to  imprison  the 
defendant  indefinitely,  and  it  ought  not  to  stand  unless 
the  facts  warranting  it  are  established  by  clear  and 
X*]  satisfactory  evidence."  And  as  also  said  in  the 
case  of  Paret  v.  Segall  (Daily  Register^  April  30, 


Opinion  filed  April  11,  1882. 
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1881),*  ''to  sustain  an  order  of  arrest  based  apon  affi- 
davits, there  must  be  no  doubt  of  the  fraud." 

Without  going  into  details  it  is  deemed  sufficient 
to  say  that  in  this  case  the  existence  of  an  attachment, 
under  and  by  virtue  of  which  sufficient  property  has 
been  attached  to  pay  the  plain tiflPs  debt,  and  of  an  or- 
der of  arrest  the  propriety  of  which  may  be  questioned, 

we  think  this  is  a  case  in  which,  under  section  719- 
["]    of  the  Code,  the  plaintiff  should  be  required  to 

elect  between  the  attachment  and  the  order  of  ar- 
rest. If  the  plaintiff  declines  to  make  this  election 
within  ten  days  after  the  entry  and  service  herein,  then 
the  order  appealed  from  is  discharged. 

If  the  election  be  made  of  the  order  of  arrest  it  will 
be  affirmed,  otherwise  it  is  reversed.  No  costs  on  this 
appeal  to  either  party. 

Daniels,  J.,  concurred. 


THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK^ 
EX  EEL.  WHITE,  Respondents,  v.  LOOMIS, 

Appellant. 

Supreme  Coubt,  Fourth  Department,  General 

Term;  April,  1882. 

§  3016. 

• 

Summary  Proceedings. — ProviiioM  as  to  aetione  hrforejtuiiee  ofikepeae*- 
opply  tOf  be/ore  Afm,  except  when  othermee  provided  by  etatute, — T%e 
proftieiom  giving  a  juatiee  of  the  peace  four  day$  to  render  judg^ 
ment  apply  to  eumtnary  proceedinge. — When  agreement 
by  tenant  to  pay  for  repain  i$an  agree- 
ment to  pay  rent. 

A.  L.  leased  a  paper  mill  to  E.  is  Co.,  who  were  to  pay  $8.60  per  ton' 
of  paper  made  in  the  mill  for  rent.     Sabseqaently  certain  improve- 

*  Also  reported  in  12  Weekly  Dig.  585. 
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ments  were  made  in  the  mill  and  paid  for  by  A.  L.,  under  an  agree- 
ment endorsed  on  the  lease  in  the  following  words:  '*  A.  L.  to  pay 
for  new  chimney  and  washer.  If  increased  rent  over  fire  tons  a 
week  Joes  not  pay  the  cost  in  one  year,  then  Kingston  A  Co.  agre« 
to  pay  the  deficiency."  Held,  that  E.  &  Co.  agree  to  pay  such  defi- 
ciency as  rent  ;[i]  that  the  effect  of  the  endorsement  is  the  same  as 
if  it  bad  been  incorporated  in  the  lease,  [*]  and  W.,  the  assignee  of 
K.  &  Co.,  taking  with  knowledge  thereof,  and  agreeing  to  **pay, 
perform  and  fulfil  in  all  things  on  their  part,"  was  boand  thereby. [*] 
HM,  also,  that  a  judgment  in  summary  proceedings  awarding  to  A. 
L.  the  delirery  of  the  possession  of  said  premises  on  the  ground  that 
W.  had  defaulted  in  the  payment  of  rent,  in  that  he  had  not  paid 
such  ''deficiency,"  should  be  sustained. 

It  seems  that  where  summary  proceedings  are  instituted  before  a  justice 
of  the  peace,  all  the  provisions  in  respect  to  the  mode  of  procedure 
in  actions  in  justice's  courts  apply  to  such  proceedings  except  as 
otherwise  prescribed  by  the  statute.  [*] 

The  proTision  of  the  Code  giving  a  justice  of  the  peace  four  days  after 
the  submission  of  the  cause  to  him  to  render  his  final  decision,  in 
certain  cases  is  applicable  to  summary  proceedings  before  a  jus- 
tice. [»] 

{Decided,  June,  1882.) 

Appeal  from  a  judgment  entered  upon  a  decision  of 
the  Lewis  county  special  term,  on  certiorari,  reversing 
a  final  order  of  a  justice  of  the  peace,  in  summary  pro- 
ceedingSy  and  awarding  restitution. 

The  facts  are  fully  stated  in  the  opinion. 

S.  8.  Morgan  {Arphaxed  Loomis^  attorney,  in 
person)  for  appellant. 

H.  Clay  Hall  for  respondent. 

Smith,  P.  J. — In  August,  1878,  the  appellant  leased 
a  pai)er  mill  at  Little  Falls  with  its  machinery  and  ap- 
paratus, for  a  contingent  t«rm,  to  Kingston  &  Ci>.,  who 
were  to  pay  rent  therefor  at  the  rate  of  two  dollars 
and  fifty  cents  upon  each  ton  of  paper  made  in  the 
mill.     The  lessees  took  possession  of  the  mill  and 
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oi>erated  it,  and  in  the  following  November,  a  memo- 
randum of  agreement  between  them  and  the  lessor, 
was  endorsed  apon  the  lease  in  the  following  words : 
**  A.  L.  to  pay  for  new  chimney  and  washer.  If  the 
increased  rent  over  five  tons  a  week  does  not  i)ay  the 
cost  in  one  year,  then  Kingston  &  Co.  agree  to  i)ay  the 
deficiency."  The  new  chimney  and  washer  were  put 
in,  in  January,  1879,  at  the  cost  of  the  landlord.  In 
April,  Kingston  &  Co.,  with  the  consent  of  the  land- 
lord, assigned  the  lease  to  the  relator,  White,  and  he 
bound  himself  to  "  pay,  perform  and  fulfil  in  all  things 
on  their  part."  White  paid  rent  from  time  to  time, 
at  the  specified  rate  per  ton  of  paper  made  by  him,  but 
as,  after  paying  at  the  rate  of  five  tons  per  week,  there 
was  nothing  to  apply  on  the  cost  of  the  chimney  and 
washer,  the  landlord,  at  the  end  of  the  year  after  they 
were  put  in,  demanded  pay  for  them  of  White,  and  he 
refused.  Thereupon  the  proceedings  herein  were  in- 
stituted to  recover  possession  of  the  premises  on  the 
ground  of  the  non-payment  of  rent. 

In  the  view  we  take  of  the  case  the  only  question 
is  whether,  by  the  proper  construction  of  the  endorse- 
ment on  the  lease,  Kingston  &  Co.  agreed  to  pay  the 

deficiency  in  the  cost  of  the  chimney  and  washer, 
[']    as  rent.    We  think  they  did,  for  several  reasons. 

The  endorsement  is  very  concise,  but  it  is  apparent 
from  its  language,  and  from  the  fact  that  it  is  written 
upon  the  lease,  that  it  refers  to  the  rent  of  the  premises 
therein  demised.  It  shows  clearly  that  the  parties  to 
it  supposed  tlie  stipulated  additions  would  increase 
the  capacity  of  the  mill  to  turn  out  paper,  and  so  add 
to  the  value  of  its  use  ;  that  however  much  its  capa- 
city might  thereby  be  augumented,  the  lessees  were  to 
continue  to  pay  rent  at  the  rate  of  two  dollars  and 
fifty  cents  for  each  ton  of  paper  manufactured  ;  and 
that  if  the  increase  was  sufficient  over  five  tons  a  week, 
to  pay  the  cost  of  such  improvements,  such  cost  was 


/ 
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in  that  event  to  be  paid  from  that  source ;  in  which 
case,  it  obviously  would  have  been  simply  an  increase 
of  rent.  When  the  agreement  provided  that  in  case 
the  increased  manufacture  should  fail  to  pay  such  cost, 
the  lessees  would  pay  the  deficiency,  the  parties  still 
had  in  view  the  value  of  the  use  of  the  premises  in 
their  improved  condition,  and  were  still  providing  for 
the  payment  of  rent.  A  similar  mode  of  fixing  the 
amonnt  of  rent  to  be  paid  was  adopted  in  the  original 
lease,  which  provided  that  Loomis  should  pay  the  ex- 
pense of  putting  the  machinery  and  apparatus  in  run- 
ning order,  and  Kingston  &  Co.  were  to  run  the  mill 
long  enough  to  pay  by  the  rent  the  amount  expended 
by  Loomis  for  repairs.  The  effect  of  the  indorse- 
[*]  ment  is  the  same  as  if  it  had  been  incorporated  in 
the  lease,  and  in  that  event,  there  could  hardly 
be  a  doubt  that  it  related  to  the  payment  of  the  rent. 

The  lessees  had  a  direct  interest  in  having  the  pro- 
posed additions  made  during  the  first  year,  as  they 
had  the  option  of  continuing  the  lease  for  two  years 
thereafter. 

If  we  are  right  in  holding  that  Kingston  &  Co. 
agreed  in  rase  of  deficiency,  &c.,  to  pay  the  cost  of  the 
additions  as  rent,  their  assignee  White,  is  equally 
['J  bound  by  his  agreement  to  pay  and  fulfil  in  all 
things  on  their  part.  That  agreement  also  was 
endorsed  on  the  lease,  and  as  it  was  underneath  the 
agreement  between  Kingston  &  Co.  and  Loomis  above 
referred  to.  White  must  be  deemed  to  have  had  notice 
of  the  latter  agreement,  and  to  have  intended  to  in- 
clude it  in  his  own.  The  extrinsic  evidence  is  to  the 
tsame  eflfect. 

The  respondent  insists  that  the  justice,  by  delaying 
the  rendition  of  judgment  until  four  days  after  the 
<5ase  was  submitted*  to  him,  lost  jurisdiction.    We 

*  See  Code,  §  8015. 
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think  that  where  summary  proceedings  are  instituted 
before  a  justice  of  the  peace,  all  the  provisions  in 
[*]    respect  to  the  mode  of  procedure  in  actions  in  jus- 
tices' courts  apply  to  such  proceedings,  except  b» 
otherwise  prescribed  by  statute.     Thus,  the  provision 
giving  the  justice  four  days  after  the  submission 
[*]    of  the  cause  to  him  to  render  his  final  decision  in 
certain  cases,  is  applicable  to  these  proceedings 
before  a  justice  (2  H.  S.  247  §  124).     See  Laws  of  1849, 
chapter  193,  §  6,  subdivision  1. 

For  these  reasons  we  are  of  the  opinion  that  the 
judgment  and  order  of  the  special  term  should  be  re- 
versed and  the  determination  of  the  justice  affirmed^ 
with  costs. 

Hardin  and  Haioht,  J.  J.,  concurred. 


SCHULTZ,  Respondent,  v.  SCHULTZ,  Appellant. 

Supreme  Court,  First  Department  ;  General 

Term,  January,  1882. 

§  549. 

AnauU  and  Battery. —  Wife  may  maintain  action  for^  affaintt  her  htts^ 
band, — In  stteh  an  action  an  order  of  arrest  may  be  granted. 

Section  7  of  chapter  90  of  the  Laws  of  1860,  confers  in  expreas  tenns 
npon  a  married  woman  the  right  to  maintain  an  action  against  any 
person  for  personal  injury,  and  by  implication,  if  implication  were 
necessary  to  be  invoked,  against  her  husband. [*] 

Where  in  an  action  by  a  married  woman  against  her  husband  for  as- 
sault and  battery,  upon  the  facts  alleged  the  acts  of  the  hasband 
were  in  part  criminal  assaults,  frequently  repeated,  and  which  in- 
flicted serious  injuries  upon  the  person  of  the  plaintiff,  Held^  that 
her  cause  of  action  might  be  properiy  described  as  one  of  pure  in* 
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jury  to  the  person,  and  the  case  one  in  which  the  right  of  arrest 
against  the  defendant  is  given  by  the  Code.[*] 
(Dayib,  p.  J.,  dissented). 
(Decided  AprU  10,  1882.) 

Appeal  from  an  order  denying  motion  made  at 
special  term  by  defendant  to  vacate  an  order  of  arrest 
granted  in  action  by  wife  against  her  husband,  for  as- 
sault and  battery. 

This  is  an  action  by  Theresa  Schultz,  against  her 
husband  Theodore  Schultz,  for  damages,  for  an  alleged 
assault  and  battery.  The  plaintiff  claims  that  the  de* 
fendant  repeatedly  and  violently  assaulted  her,  and 
thereby  inflicted  severe  and  permanent  injuries  upon 
her,  for  which  she  asks  $10,000  damages. 

An  order  of  arrest  was  granted  herein,  and  exe- 
cuted at  the  same  time  the  summons  was  served.  Up- 
on the  order  of  arrest  and  the  affidavits  on  which  it 
was  granted,  the  defendant  moved  to  vacate  it.  This 
motion  was  denied,  and  this  appeal  was  taken  from 
the  order  entered  on  such  denial. 

The  complaint  was  not  served  until  after  the  defen- 
dant made  his  motion  to  vacate  the  order  of  arrest, 
and  he  claims  that  the  affidavit  upon  which  the  order 
was  granted  does  not  show  whether  the  action  was  for 
assault  and  battery,  or  for  limited  divorce. 

Benno  Loewy  {Jacob  Aiarbanell^  attorney)  for  ap- 
peUant. 

Louis  Aabacher^  for  respondent. 

Bbady,  J. — This  is  an  action  for  assault  and  battery ; 
the  parties  are  husband  and  wifp.  There  is  no  doubt 
that  the  papers  presented  upon  the  motion  contain  a 
sufficient  statement  of  the  cause  of  action,  and  the 
question  is,  therefore,  whether  the  defendant,  bein^ 
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the  husband  of  the  plaintiflf,  can  be  arrested  and  held 
to  bail  in  such  an  action  as  this. 

The  Code  (§  549,  subd.  2),  authorizes  the  commence- 
ment of  an  action  to  recover  damages  for  a  personal 
injury  ;  and  the  granting  of  an  order  of  arrest  therein 
generally,  containing  no  provision  as  to  the  suitor  who 
asks  for  the  remedy,  it  presents  notliing,  therefore, 
upon  the  question  suggested.  There  is  nothing,  either, 
contained  in  the  acts  of  1848  and  1849  in  relation  to 
married  women  (see  Laws  of  those  years)*  bearing  upon 
the  subject  here  to  be  discussed. 

In  1860,  however,  an  act  [chap.  90]  was  passed  by 
the  legislature  (see  Laws  of  that  year,  p.  157),t  which 
seems  to  be  an  independent  act,  having  no  relation 
whatever  to  the  acts  of  1848  and  1849. 

It  was  provided  by  section  7,  as  follows :  ^*And  any 
married  woman  may  bring  and  maintain  an  action  in 
her  own  name,  for  damages,  against  any  person  or  body 
corporate,  for  any  injury  to  her  person  or  character, 
the  same  as  if  she  were  sole.^^  That  section  was 
amended  by  an  act  passed  in  1862  (see  Laws  of  that 
year,  chap.  172),  t  but  not  in  respect  to  the  provision  re- 
lating to  her  right  to  bring  an  action,  as  provided  by 
the  act  of  1860. 

These  acts  in  express  terms,  therefore,  conferred 
the  right,  and  they  were  acts  that  treated  of  the  pro- 
perty and  rights  of  a  married  woman  as  if  feme  soUy 
and  unmarried,  to  maintain  an  action  against  anp  per- 
son for  any  injury  to  her  person  or  character.  A  nd  it 
was  declared  in  both  acts,  that  the  money  received 
upon  the  settlement  of  any  such  action  should  be  her 
sole  and  separate  property. 

There  are  some  adjudications  which  are  supposed 


*  Laws  of  \Si8,  chap.  200;  Lam  of  1949,  chap.  875. 
t  Section  7  of  chap.  90  of  the  Laws  of  1860,  and  section  3  of  chap. 
a72  of  the  Laws  of  1862,  were  repealed  by  chap.  245,  Laws  of  1880. 
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to  have  interpreted  the  intention  of  the  legislatnre,  in 
regard  to,  and  the  effect  of,  the  provision  referred  to 
in  the  statutes  of  1860  and  1862,  which  are  not  in  har- 
mony.  In  the  case  of  Freethy  v.  Freethy  (reported  in 
42  Barb.  641),  it  was  decided  that  a  wife  could  not 
maintain  an  action  against  her  husband  to  recover  dam- 
ages for  slander  uttered  by  him,  and  it  was  declared, 
that  the  legislature  did  not  intend  by  the  laws  of  1862^ 
to  which  reference  has  been  made,  to  change  the  com- 
mon law  rule  as  to  the  disability  of  husband  and  wife 
to  sue  each  other  at  law.  It  wajs  admitted,  in  that  case,, 
that  the  words  ''any  person"  in  the  acts  of  1860  and 
1862,  were  very  comprehensive,  and  might, la  a  proper 
case,  be  held  to  include  a  husband ;  but  it  was  said 
that  the  question  was,  ''whether,  in  view  of  all  that 
the  act  contains,  and  of  all  the  surrounding  circum- 
stances, we  can  infer  that  the  legislature  intended  that 
a  wife  might  bring  such  an  action,"  and  further,  "  if 
the  words  necessarily  included  the  husband,  we  should 
not  be  at  liberty  to  say  that  they  were  inoperative." 
"  But,"  the  court  said,  "  they  do  not ;  and  it  is  our 
duty  to  ascertain,  if  we  can,  whether  the  legislature 
meant  to  include  suits  against  him." 

This  is  a  very  well  considered  case,  but  it  is  supposed 
that  devotion  to  the  rigorous  rule  of  the  common  law 
governing  the  relation  of  husband  and  wife  controlled 
the  learned  justice  and  influenced  his  decision.  He  is^ 
not  the  only  learned  writer  who  has  yielded  to  the 
influence  of  that  same  emotion,  and  thus  circumscrib- 
ed the  objects  and  purport  of  the  acts  of  1848,  1849, 
1860  and  1862. 

In  the  case  of  Longendyke  v.  Longendyke  (reported 
in  44  Barb.  866),  it  was  held,  that  a  married  woman 
could  not  sue  her  husband  in  an  action  for  assault  and 
battery.  The  learned  justice  delivering  the  opinion  in 
that  case  commenced  by  saying  that  it  was  conceded 
by  counsel  that  by  the  rules  of  the  common  law,  hus- 
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band  and  wife  could  not  sue  each  other  in  a  civil  action, 
and  that  the  question  presented  was  whether  that 
right  had  been  conferred  by  the  statutes  of  1860  and 
1862,  to  which  i*eference  has  been  made.  It  was  said 
also,  in  that  csise,  that  the  right  to  sue  the  husband  in 
an  action  for  assault  and  battery  might,  perhaps,  be 
<50vered  under  the  literal  language  of  the  section,  but 
the  learned  justice  said  that  he  thought  that  such  was 
not  the  meaning  and  intention  of  the  legislature,  and 
should  not  be  the  construction  given  to  the  act,  for 
certain  reasons  which  he  assigned — one  of  which  was, 
that  it  was  contrary  to  the  policy  of  the  law  and 
destructive  of  that  conjugal  union  and  tranquillity 
which  it  has  always  been  the  object  of  the  law  to 
guard  and  protect.  And  he  said,  that  the  act.  of  1862 
conferred  the  power  to  sue  and  be  sued  in  somewhat 
broader  terms  than  those  contained  in  the  act  of  1860 ; 
but  not  in  the  manner,  he  thought,  to  lead  to  the  impli- 
cation that  the  husband  was  intended  to  be  permitted 
to  be  sued  by  the  wife  for  injuries  to  her  person  and 
character,  as  in  an  action  for  assault  and  battery  or 
slander. 

It  is  not  regarded  as  discourteous  to  say,  that  the 
ill-treatment  of  the  wife  by  the  husband,  which  con- 
sists in  the  violence  of  an  assault  and  battery,  is  more 
destructive  to  conjugal  union  and  tranquillity  than  the 
declaratipn  of  a  right  in  the  wife  to  maintain  an  action 
against  her  husband  for  an  assault  and  battery  upon 
her  would  be.  It  is  not  at  all  unlikely  that  it  would 
operate  as  a  restraint  upon  militant  husbands  disi)osed 
to  indulge  in  such  evidence  of  conjugal  union  and 
tranquillity. 

No  husband,  either  by  the  laws  of  God  or  man,  ii 
any  civilized  community,  has  the  right  thus  to  abuse 
his  wife,  although  it  was  perhaps  recognized  in  earlier 
times  as  a  principle  of  the  Saxon  law,  and  was  as 
contemptible  as  it  was  barbarous.    But  that  view  no 
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longer  prevails.  If  the  husband  be  disposed  to  in- 
dulge in  violence  against  his  wife,  he  should  be  re- 
strained by  all  the  rules  designed  to  prevent  brutality. 
This  class  are  the  only  persons  who  would  be  aflfected 
by  the  enunciation  of  the  right  of  a  wife  to  maintain 
such  an  action.  Men  who  have  no  kindred  propensi* 
ties  would  not  fail  to  recognize  the  rule  as  a  just  one. 
It  would  be  a  condemnation  of  barbarous  acts,  as  weU 
as  an  expression  of  the  right  to  indemnity  for  their 
commission. 

In  the  case  of  Perkins  v.  Perkins  (reported  in  62 
Barb.  631),  it  was  declared  that  a  husband  could  not 
maintain  an  action  at  law  against  his  wife  to  recover 
pay  for  services  rendered,  no  more  than  he  could  be- 
fore the  acts  under  consideration  were  x>a'Ssed.  The 
learned  justice  who  delivered  tbe  opinion  in  that  case 
exhibited  his  devotion  to  the  common  law  doctrine 
which  prevailed  in  this  State  prior  to  the  passage  of 
the  acts  mentioned.  He  said:  /'At  common  law  the 
husband  and  wife,  by  marriage,  became  one  person. 
The  very  being  or  legal  existence  of  a  woman  was,  by 
the  common  law,  suspended  during  the  marriage,  or 
at  least  was  incorporated  and  consolidated  into  that  of 
the  husband,  under  whose  wing  and  protection  she 
performs  every  act." 

It  may  not  be  improi)er  to  say,  that  she  could  not  de- 
rive any  particular  benefit  from  being  under  the  wing 
and  protection  of  a  husband  who  commits  an  assault 
and  battery  upon  her.  It  may  possibly  be  that  the  hus- 
band, in  performing  such  an  act,  designed  to  exercise 
in  anticipation  all  the  privileges  that  might  be  assumed 
by  any  man  over  a  woman,  and,  by  committing  it,  to 
anticipate  as  well  a  similar  act  by  any  other  person, 
and  from  the  proud  consciousness  of  being  the  abso- 
lute possessor  of  the  woman  to  whom  he  was  united 
by  the  marriage  tie.  It  may  possibly  be  that  this  in- 
corporation and  consolidation  spoken  of  Ls  of  such  a 
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character  that  any  husband  beating  his  wife  mnst 
necessarily  beat  himself.  This  is  certainly  a  logical 
result. 

These  statutes,  it  was  also  declared,  were  in  deroga- 
tion of  the  common  law,  and  were  to  be  construed  with 
reference  to  that  law  as  it  existed  when  they  were 
passed.  The  answer  to  this  is,  that  the  object  of  these 
statutes  was  to  invade  the  common  law,  and  dispel  it, 
which  they  have  successfully  done.  If  the  common 
law  was  to  be  preserved,  then,  it  was  not  necessary  to 
pass  any  statutes  in  reference  to  the  subject.  The  sta 
tutes  were  presumably  intended  to  overcome,  in  many 
respects,  the  disability  which  the  common  law  had 
created,  and  to  remove  the  impediments  by  wijich 
married  women  were  surrounded  and  their  rights  sub- 
verted. The  learned  justice  admitted  that  the  statute 
of  1862  conferred  in  general  terms  upon  a  married 
woman  the  power  to  sue  and  be  sued,  in  all  matters 
having  reference  to  her  sole  and  separate  property, 
and  also  to  recover  damages  for  injuries  to  her  person, 
which  damages,  he  stated,  prior  to  the  passage  of  the 
act,  belonged  to  her  husband.  Then  giving  evidence 
of  the  influence  upon  his  mind  of  the  rules  of  the  com- 
mon law,  to  which  he  so  frequently  refers,  he  con- 
cluded by  saying,  that  until  the  highest  court  of 
review  should  determine  otherwise,  he  felt  bound  to 
hold,  that  the  unity  of  person  created  by  the  marriage 
contract  between  the  husband  and  wife  had  been  no  fur- 
ther severed  tlian  the  statutes,  in  express  terms,  or  by 
necessary  implication,  had  affected  that  purpose. 

It  is  respectfully  insisted,  that  the  statute  of 
[*]  1862  conferred  in  express  terms  the  right  to  mam- 
tain  an  action  against  any  person  for  a  personal 
injury,  and  by  implication,  if  implication  were  neces- 
sary to  be  invoked,  against  her  husband,  who  has  no 
more  right  to  beat  her  than  a  stranger.  The  marriage 
tie  conferred  no  such  power,  no  such  right,  and  no 
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Bucli  privilege.  It  is,  on  the  contrary,  founded,  or 
supposed  to  be,  if  not  in  fact,  upon  the  proposition  of 
love  and  affection,  which  would  not  only  repudiate, 
but  look  with  abhorrence  upon  any  such  treatment. 

In  the  case  of  Berdell  v.  Parkhurst  (19  HuUy  358),* 
however,  it  was  held,  in  the  second  district,  that  a 
husband  might  maintain  an  action  at  law  against  his 
wife  to  recover  property  belonging  to  him  which  had 
been  forcibly  seized  and  carried  away  by  her.  The 
learned  justice  who  delivered  the  opinion  in  that  case 
said:  ''Theplaintiff  is  entitled  to  own  property,  and 
so  is  his  wife.  He  can  bring  an  action  for  a  conversion  * 
against  any  one  who  violates  his  right  to  have  and 
possess  his  own  property,  unless  his  wife  be  a  person 
excepted  by  the  relation  of  husband  and  wiie.f  She 
has  the  same  right  of  action  against  all  trespassers, 
unless  her  husband  be  the  sole  exception  "  And  he 
further  said  :  "It  has  been  decided,  that  a  wife  may 
not  sue  her  husband  for  slander,  nor  for  assault  and 
battery,  nor  for  wages,''  referring  to  the  cases  which 
have  been  cited  herein  and  criticised ;  and  also  the 
case  of  Shuttleworth  v.  Winter  (56  N.  T.  624,  628), 
which  has  no  bearing  upon  the  subject  under  con- 
sideration. No  reference  is  otherwise  made  to  the  acts 
of  1860  and  1862,  in  the  opinion  of  the  court. 

In  the  case  of  Jamieson  v.  Jamieson(ll  Sun,  38,  and 

♦  S.  C,  sub  nam.  BerdeU  v.  BerdeU,  58  Eow,  Pr,  103. 

t  In  HowlaDd  v.  Howland,  30  Hun^  473,  it  was  decided  that  a  wife 
leaving  her  husband  without  cause,  and  living  separate  and  apart  from 
him,  may  maintain  replevin  against  him  to  recover  personal  property 
belonging  to  her  left  In  his  possession  when  she  left  him. 

Retsolds,  C,  in  delivering  the  opinion  of  the  commission  of  ap- 
peals in  Wright  v,  Wright  (64  N.  T.  437),  says  :  **  Under  our  present 
system  of  policy  in  respect  to  the  relation  of  husband  and  wife,  I  do 
not  see  why  a  married  woman  may  ootsue  her  husband  to  enforce  any 
right  affecting  her  separate  property,  in  any  form  of  action . .  . .  in 
the  same  manner  that  she  might  sue  any  stranger;  and  such,  I  think, 

is  the  judgment  of  the  courts." 
Vol.  11—19 
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decided  in  this  district  and  in  this  couit),  it  was  held 
that,  in  an  action  by  a  wife  for  a  limited  divorce  on  ac- 
count of  cruel  and  inhuman  treatment  by  her  husband, 
an  order  of  arrest  could  be  maintained  under  section 
179  of  the  Code,  and  there  is  no  substantial  difference 
between  that  section  and  section  549  of  the  Code  of 
Civil  Procedure,  to  which  reference  has  been  made. 
They  both  provide  for  orders  of  arrest  in  actions  for  a 
personal  injury.  The  learned  justice  who  delivered 
the  opinion  in  that  case  said,  that  the  relief  in  the  ac- 
tion must  be  strictly  equitable,  but  that  there  was 
nothing  inconsistent  between  that  fact  and  the  fact  that 
the  action  was  for  an  injury  to  the  person.  That  the 
cause  of  action  as  alleged,  and  as  required  by  the  stat- 
ute relating  to  divorces  of  the  kind  sought,  sprang  out 
of  direct  personal  injury  by  the  husband  to  his  wife, 
which  must  be  of  such  a  character  as  to  prove  cruel  and 
inhuman  treatment,  or  such  conduct  on  his  part  as  to 
render  it  unsafe  and  improper  for  her  to  cohabit  with 
him.  And  further,  that  upon  the  facts*  alleged  the  acta 
of  the  husband  were  in  part  criminal  assaults  and  bat- 
teries, frequently  repeated,  and  which  inflicted  ser- 
["]  ious  injuries  upon  the  person  of  the  plaintiff,  which, 
injuries  gave  her  the  right  of  action  for  the  remedy 
which  she  pursued,  and  that  her  cause  of  action  might 
be  properly  described  in  the  language  of  the  Code,  as  « 
one  of  pure  injury  to  the  person.  If  so,  the  right  of 
arrest  against  the  defendant  was  given  by  section  179 
of  the  Code,  on  showing  that  the  cause  of  action  exist- 
ed in  the  manner  described. 

This  case  therefore  decided  that  in  an  action  equit- 
able in  its  character,  resort  might  be  had  to  a  provision 
relating  to  actions  at  law  for  an  injury  to  the  person,  to 
secure  the  application  of  a  provisional  remedy,  name* 
ly,  the  right  to  arrest,  and  as  the  right  to  arrest  is  pre- 
dicated in  that  case  of  the  assaults  and  batteries  com* 
mitted,  and  which  could  not  be  resorted  to  except  m 
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-an  action  relating  to  them,  no  difference  in  principle  is 
discovered  between  that  action  and  the  present,  except 
in  the  prayer  for  judgment. 

In  an  action  for  limited  divorce,  the  plaintiff,  if  snc- 
<^ssf  ul,  would  obtain  a  decree  of  separation,  and,  also, 
a  money  judgment,  directing  the  support  and  main- 
tenance of  the  wife.  The  court  would,  in  such  a  case, 
order  the  payment  of  a  sum  of  money  for  the  support 
and  maintenance  of  the  wife,  unless  there  was  some 
special  circumstance  in  the  case  which  would  prevent 
such  a  decree.  The  legislature  did  not  fail  in  the  laws 
passed  in  1848  and  1849  to  exclude  the  husband  from 
transactions  with  which  it  was  deemed  just  or  proper 
he  should  not  be  connected,  and  it  was  accordingly 
provided,  that  any  married  woman  might  take  by  gift, 
grant,  devise  or  bequest  from  any  person  other  than 
her  Jiusbandj  and  hold  to  her  own  use,  &c.  If  the 
words  other  than  her  husband  had  not  been  inserted, 
the  act  would  have  authorized  the  gift  or  grant  from  the 
husband  directly,  and  this  was  foreseen  and  prevented, 
because  it  was  not  then  so  intended.  In  the  act  of 
1860,  supraj  by  the  seventh  section,  the  right  was  given 
to  any  married  woman  to  sue  and  to  be  sued  on  all 
matters  having  relation  to  her  property,  which  might 
be  her  sole  and  separate  property,  or  which  might 
thereafter  come  to  her  by  descent,  devise,  bequest  or 
the  gift  of  any  person  except  her  husband^  in  the  same 
manner  as  if  she  were  sole  ;  but  in  the  amendatory  act 
of  1862,  supra,  the  words  except  her  husband  were 
omitted,  thus  removing  all  restrictions,  and  giving  a 
right  unlimited.  These  features  of  legislation  in  the 
State  on  the  subject  of  a  married  woman's  disabilities 
arising  from  the  strict  rules  of  the  common  law,  are 
referred  to  only  for  the  purpose  of  showing,  that  when 
the  husband  was  to  be  excepted  from  the  provisions 
expressed,  it  was  so  declared.  The  legislature,  there- 
fore, proclaimed  its  own  intention  in  its  own  form. 
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Nothing  of  this  kind  was  done  in  conferring  npon  a 
married  woman  the  right  to  sne  and  be  sned ;  and,  if 
any  argument  is  to  be  indulged  on  the  question  of  in* 
tention,  then  the  result  is  in  favor  of  the  proposition, 
that  the  husband  was  not  to  enjoy  immunity  from  ar- 
rest in  any  action  the  wife  might  bring  against  him  in 
which  the  right  to  arre^st  was  allowed.  But  without 
pursuing  this  subject  further,  it  is  considered  quite 
sufficient  to  say,  that  the  language  of  the  statute  is,  as 
conceded  by  some  of  the  learned  judges  to  whose  opin- 
ions reference  has  been  made,  quite  comprehensive 
enough  to  include  the  husband  as  one  of  the  persons 
against  whom  the  wife  may  bring  an  action  for  assanlt 
and  battery,  and  who  has  been  relieved  from  liability 
under  the  language  of  the  statute  only  by  judicial  re- 
sort to  what  is  declared  to  have  been  the  intention  of 
the  legislature  on  the  subject.  To  allow  the  right  in 
an  action  of  this  character,  in  accordance  with  the 
language  of  the  statute,  would  be  to  promote  greater 
harmony  by  enlarging  the  rights  of  married  women 
and  increasing  the  obligations  of  husbands,  by  afford- 
ing greater  protection  to  the  former,  and  by  enforcing 
greater  restraint  upon  the  latter  in  the  indulgence  of 
their  evil  passions.  The  declaration  of  such  a  rule  ia 
not  against  the  policy  of  law.  It  is  in  harmony 
with  it,  and  calculated  to  preserve  the  i)eace,  and, 
in  a  great  measure,  prevent  barbarous  acts,  acts  of 
cruelty  regarded  by  mankind  as  inexcusable,  con- 
temptible, detestable. 

It  is  neither  too  early  nor  too  late  to  promulgate 
the  doctrine,  that  if  a  husband  commits  an  assault  and 
battery  upon  his  wife,  he  may  be  held  responsible, 
civilly  and  criminally,  for  the  act,  which  is  not  only 
committed  in  violation  of  the  laws  of  God  and  man, 
but  in  direct  antagonism  to  the  contract  of  marriage, 
its  obligations,  duties,  responsibilities  and  the  very 
basis  on  which  it  rests.     The  rules  of  the  common  law 
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-on  this  subject  have  been  dispelled,  routed — and  justly 
:fio— by  the  acts  of  1860  and  1862.  They  are  things 
of  the  past  which  have  succumbed  to  more  liberal 
:and  more  just  views,  like  many  other  doctrines  of  the 
common  law  which  could  not  stand  the  scrutiny  and 
i^nalysis  of  modem  civilization.  They  have  gone  to 
that  bourne  from  which  no  traveler  returns ;  where 
they  must  rest  forever,  undistinguished  by  a  single 
tear  shed  over  their  departure. 

The  order  appealed  from  should  therefore  be  affirm- 
-ei,  with  $10  costs  and  disbursements. 

Dakiels,  J.,  concurred. 

Davis,  P-  J. — (dissenting).  Several  authorities 
^cited  by  my  learned  brother  Brady  show  that  it  has 
been  adjudicated  by  the  supreme  court  of  this  State, 
that  actions  of  assault  and  battery  and  of  slander  can- 
not be  brought  by  a  wife  against  her  husband.  Those 
adjudications  necessarily  involved  the  construction  of 
the  statute  under  which  the  right  to  bring  such  an 
-action  is  now  claimed.  I  think  they  should  be  ac- 
cepted by  us  (after  they  have  stood  unreversed  for  so 
many  years),  until  the  question  is  otherwise  decid- 
ed by  the  court  of  last  resort.  There  was  nothing  in 
conflict  with  those  decisions  in  holding,  as  this  court 
did,  that  in  an  equitable  action  for  limited  divorce  on 
the  ground  of  cruel  and  inhuman  treatment,  render- 
ing it  unsafe  for  the  wife  to  live  with  the  husband, 
he  could,  on  a  proper  case  shown,  be  arrested  and 
held  to  abide  the  judgment,  because  the  nature  of  the 
action  was  one  for  injury  to  the  person.  The  order 
of  arrest  in  such  case  was  in  lieu  of  the  old  writ  of 
ne  exeaty  by  which  the  court  of  chancery  held  the 
husband  to  await  its  judgment  within  the  jurisdic- 
tion of  the  court.  / 
I  heartily  concur  in  the  unbounded  detestation  of 
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wife-beaters,  which  my  brother  Brady  has  so  forcibly 
expressed  ;  and  I  think  the  legislature  might  well  pro- 
vide a  carefully  prepared  statute  giving  direct  person- 
al remedies  by  suit  in  such  cases ;  but  the  courts 
have  decided  that  that  has  not  yet  been  done,  and  the 
doctrine  stare  decisis  requires  us  to  leave  to  the  courts 
of  appeals  or  to  the  legislature  the  gallant  duty  of  set- 
ting the  law  free  to  redress  by  civU  actions  all  the 
domestic  disputes  of  husband  and  wife,  whether  com- 
mitted by  unbridled  tongues  or  angry  blows.  Their 
lights,  however,  to  such  redress  ought,  I  think,  to  be 
mutual ;  and  to  have  due  •  regard  to  the  fact,  that 
many  acts,  words  and  things  that  would  be  assaults- 
and  batteries  and  slanders  between  other  persons  have 
no  such  character  between  husbands  and  wives. 
And  perhaps  some  provision  should  be  made  allowing^ 
reasonable  opportunities  for  the  restoration  of  domes- 
tic x>eace  by  amicable  settlements,  free  from  the  liens^ 
of  litigious  attorneys.  I  must,  therefore,  in  the  pre- 
sent state  of  things,  dissent  from  the  conclusions  of  my 
brethren. 


BARNARD,  et  al.,  Appellants,  v.  ONDERDONK^ 

Impleaded,  etc..  Respondent. 

City  Court  op  Bbookltn,  General  Term  ;  Mat,  1882^ 

§§  876,  414,  1548. 

FiartiUQn, — When  ans  drfendant  may  eontracert  interut  <tf  another  iffmr- 

dant  in  the  property  tought  to  he  partUioned.^Stalute  ofUmUa- 

]  tione. — Judgment  ii  governed  (y,  inforee  at  the  time  it  wee 

recovered. — Statute  of  Umitatiane  in  force  prior  to  the 

enactment  ^  the  Code  appliee  to  judgment  qffore- 

doiure  and  eale,— A  judgment  o/foredoeure 

and  eale  ie  a  final  judgment 

Where  in  an  action  for  partition  the  complaint  does  not  aufScieiill^ 
•tate  the  claim  or  lien  of  a  defendant  to  authorise  the  other  defend- 
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•  ttita  to  controTert  it  as  baying  been  stated  in  tbe  complaint,  and 
tbe  claim  is  sufficiently  set  forth  in  tbe  answer  of  tbe  former,  tbe 
otber  defendants  may  controvert  sacb  claim  in  tbeir  answer.  [*]  And 
tbis  cannot  be  avoided  by  showing  that  the  answer  which  contro* 
Terts  was  served  before  the  answer  which  states  tbe  claim.  If  it  is 
material  to  tbe  determination  of  the  rights  of  the  parties,  or  tbe 
proper  disposition  of  the  snbject  matter  of  the  action,  that  a  claim 
'  let  up  by  one  defendant  and  denied  by  another  should  be  settled,  it 
makes  no  difEerence  which  answer  is  first  served  upon  the  plaintiff's 
attorney.  [*] 

Where  a  judgment  was  rendered  prior  to  the  Code  of  1848,  it  is  gov- 
erned by  the  statute  of  limitations  in  force  previous  to  that  time.[>] 
That  statute,  which  provided  that  every  judgment  or  decree  render- 
ed in  any  court  of  this  State  should  be  presumed  to  be  paid  and 
-  satisfied  after  the  expiration  of  twenty  years  from  tbe  time  of  the 
signing  and  filing  thereof,  applies  to  a  judgment  of  foreclosure 
and  sale,  as  well  as  to  an  ordinary  money  judgment[*]  It  applies 
to  every  judgment.  [*] 

A  judgment  of  foreclosure  and  sale  19  in  no  sense  an  interlocutory 
judgment.  [*] 

(Decided  September  d6,  1882.) 

Apx>6al  by  defendant  from  a  judgment  of  the  spe- 
cial term,  in  an  action  for  the  i>artition  or  sale  of  real 
property. 

The  opinion  states  the  facts. 

JSzra  Cowen  {A.  J.  Onderdorikj  attorney)  for  appel- 
lants. 

D.  P.  Barnardj  for  respondent. 

Reynolds,  J. — This  is  a  partition  snit,  and  the  ap- 
I)ellant  is  made  a  party  defendant,  on  the  ground  that 
he  holds  a  foreclosure  judgment  upon  the  premises,  re- 
covered April  39,  1848 ;  also  a  mortgage,  executed  as 
collateral  security  for  said  judgment,  dated  April  26, 
1860 ;  also  that  he  claims  a  lien  by  virtue  of  a  sale  for 
unpaid  taxes. 

The  complaint  alleges  the  plaJntifTs  belief  that  the 
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judgment  and  mortgage  are  actually  or  presumptively 
paid.  The  main  question  made  upon  the  appeal  is 
whether  the  said  judgment  survives  the  presumption 
arising  from  the  lapse  of  time.  Preliminary  to  this» 
however,  the  appellant  contends  that  the  court  has  no 
right  in  this  action  to  set  aside  the  lien  of  the  judg- 
ment on  the  ground  that  it  is  barred  by  the  statute  of 
limitations. 

The  appellant  in  his  answer  sets  up  the  judgment 
aforesaid  (and  the  mortgage  upon  which  it  is  f ounded), 
and  also  the  mortgage  of  April  26,  I860,  claiming  that 
they  are  valid  and  subsisting  liens  upon  the  premises, 
and  asking  that  they  be  first  paid  out  of  the  proceeds 
of  the  sale.  To  this  answer  the  plaintiffs  repUed,  set- 
ting up  the  statute  of  limitations  against  the  judgment 
and  mortgage,  and  the  defendant,  John  T.  Barnard,  in 
his  answer,  alleges  that  they  have  been  actually  or 
presumptively  paid,  and  that  they  are  barred  by  the . 
statute  of  limitations.  This  answer  was  duly  served 
upon  the  defendant  Onderdonk. 

The  Code  (§  1643)  provides  "  that  the  title  or  interest 
of  any  defendant,  as  stated  in  his  answer,  may  be  con- 
troverted by  the  answer  of  any  other  defendant,"  and 
that  'Hhe  issues  joined  as  prescribed  in  this  section 
must  be  tried  and  determined  in  the  action." 

Admitting,  for  the  sake  of  argument,  as  claimed  by 
the  apx>ellant,  that  the  complaint  does  not  sufficiently 
state  the  defendant  Onderdonk*  s  claim  to  authorize 
the  other  defendants  to  controvert  it  under  a  former 
clause  of  this  section,  as  having  been  stated  in  this  com- 
plaint, the  part  above  quoted  seems  exactly  to 
[']  meet  the  case.  The  defendant  Barnard,  in  his  an- 
swer, controverts  the  title  or  interest  of  the  defen- 
dant Onderdonk  as  stated  in  his  answer.  The  appellant 
seeks  to  avoid  this  by  saying  that  the  answer  of  Bar- 
nard was  served  before  that  of  Onderdonk ;  and,, 
therefore,  it  could  not,  when  served,  controvert  any 
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tiHe  or  interest  of  Onderdonk,  as  none  Iiad  been  set 
up. 

This  is  altogether  too  narrow  a  constmction  of  the 
statute.  The  issues  to  be  tried  and  determined  by  the 
€onrt  are  those  presented  by  the  pleadings  when  the 
-ease  comes  on  for  trial.  If  a  claim  is  set  up  by  one 
defendant  which  is  denied  by  another,  and  it  be 
{•]  material  to  the  determination  of  the  rights  of  the 
parties  or  the  proper  disposition  of  the  subject 
matter  of  the  action  that  the  questions  thus  raised 
should  be  settled,  it  can  make  no  difference  which  an- 
swer hapi)ens  to  be  first  served  upon  the  plaintiff's 
attorney. 

In  this  case  it  was  necessary  to  determine  whether 
the  defendant  Onderdonk  was  entitled,  as  claimed  by 
him,  to""  have  this  judgment  or  mortgage  paid  out  of 
the  proceeds  of  the  sale. 

This  brings  us  to  the  question,  Was  he  so  en- 
]^']  titled  ?  As  the  judgment  was  rendered  prior  to  the 
Code  of  1848,  the  case  is  governed  by  the  statute  of 
limitations  in  force  previous  to  that  time.  *  Article  5, 
title  2,  chapter  4,  jyart  3  of  the  R.  S.  (vol.  3  of  5th  ed., 
page  390),  section  47t  enacts  that  every  judgment  and 
<lecree  thereafter  rendered  in  any  court  of  this  State 
shall  be  presumed  to  be  paid  and  satisfied  after  the 
expiration  of  twenty  years  from  the  time  of  the  sign- 
ing and  filing  such  judgment  or  decree,  and  that  the 
presumption  shall  be  conclusive  unless  repelled  "by 
proof  of  payment  or  of  written  acknowledgment  of  in- 
debtedness, made  within  twenty  years,  of  some  part  of 
the  amount  recovered  by  such  judgment  or  decree.'* 

*  Where  a  cause  of  action  accrued  before  the  adoption  of  the  Code 
of  Procedure,  the  Rtatnte  in  force  at  that  time  governs.  Appleby  «. 
Brown,  24  iV.  F.  148 ;  Fisher  v.  The  Mayor,  67  N.  7.  78.  And  see 
Code  of  Civil  Procedure,  {  414,  subd.  3. 

t  Section  876  of  the  present  Code  is  in  the  main  a  re-enactment  of 
this  provision. 


298  CIVIL    PROCEDURE    REPORTS. 

Barnard,  et  aL  v,  Onderdonk. 

If  this  was  a  case  admitting  of  sach  proof,  the  de-  ^ 
f endant  made  no  attempt  to  introduce  it.    The  appel-. 
lant  claims,  however,  that  the  statute  only  applies  to 
strictly  money  judgments,  and  that  a  judgment  of 
foreclosure  is  interlocutory  and  not  a  final  and  com-r , 
l*}    plete  judgment.    We  do  not  perceive  by  whi^  au- . 
thority  we  can  thus  restrict  the  operation  of  the 
statute.    The  language  used  by  the  legislature  was  as 
comprehensive  as  possible:    ^' Every  judgment  and 
decree.^  ^ 

At  the  time  this  statute  was  enacted  the  word  der 
cree  was  naturally  and  more  especially  applied  to  the- 
determination  of  a  court  of  equity,  including  what  we 
now  call  a  judgment  of  foreclosure  and  sale.  But  mere 
money  judgments  were  not  called  decrees,  and  it  wQ«ld 
be  doing  violence  to  the  language  of  the  statute  to  inr 
terpret  this  word  as  meaning  what  was  never  under- . 
stood  to  be  its  signification,  either  in  common  use  or 
legal  parlance.  But  while  not  an  ordinary  money 
judgment  rendered  by  a  court  of  law,  it  was  a  judg- 
ment or  decree  for  the  collection  of  a  sum  of  money 
adjudged  to  be  due  the  plaintiff  on  his  bond—one 
which  he  might  have  enforced  by  the  proper  means, 
first  against  the  mortgaged  premises,  and  second,  in 
case  of  deficiency,  against  the  obligor  on  the  bond, 
[•]  by  judgment  and  execution.  It  was  thus  a  judg- 
ment against  which  the  presumption  of  payment 
as  naturally  arises  from  the  lapse  of  time  as  against  a 
merely  personal  judgment.  The  reason  and  the  policy 
of  the  law  seems  to  apply  to  the  case  in  hand,  and 
concededly  it  comes  within  the  literal  terms  of  the 
statute. 

Neither  can  we  regard  the  foreclosure  decree- 
[•J    as  in  any  sense  an  interlocutory  judgment.    It 
was  a  final  and  complete  determination  of  the  ob- 
ligations, rights  and  remedies  of  the  parties.    It  was 
the  decision  from  which  to  appeal,  if  any  appeal  was 
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to  be  taken  ;  all  that  was  to  follow  was  in  the  nature 
of  an  execution  of  this  decree,  and  re^[aired  no  fur* 
ther  decision  or  determination  of  the  court ;  no  inter- 
yention  on  its  part  except  by  mandatory  process  to 
carry  out  what  it  had  already  adjudged.  Nothing  was 
left  for  future  litigation.  (The  distinction  between 
interlocutory  and  final  decrees  has  been  thus  stated : 
**  If  in  equitable  actions  all  the  questions  in  contro- 
versy between  the  parties  hare  been  determined  upon 
the  hearing,  and  what  remains  is  merely  the  machinery 
set  in  motion  by  the  court  to  carry  its  decision  into 
effect,  its  decision  is  final.  But  if  anything  is  left  in- 
volving future  litigation,  the  determination  upon 
which  might  affect  the  ultimate  adjustment  of  the 
rights  of  the  parties,  the  decision,  decree  or  order  ia 
merely  interlocutory.  * ' )  / 

Regarding  the  judgment  in  question  as  coming 
within  the  letter  and  spirit  of  the  statute,  we  think 
the  special  term  judge  was  right  in  holding  it  to  be 
paid  and  satisfied,  and  consequently  that  the  mortgage 
of  1860,  given  to  secure  it,  was  no  longer  a  valid  lien 
upon  the  premises.  Such  mortgage  is  also  presumed 
to  have  been  paid  under  section  48  of  the  statute  al- 
ready cited. 

It  follows  that  the  judgment  appealed  from  should 
be  affirmed,  with  costs. 

19  BiLSON,  C.  J.,  concurred. 
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EAGAN  V.  MOORE. 

N.  T.  CouBT  OF  Common  Pleas,  Special  Term: 

'   October,  1882. 

§724. 

Amendment^  Court  Juupawer  to  aUow^  of  offer  of  judgment  nunc  pro  tunc 

Hie  conrt  has  the  power  to  allow  the  amendment  of  an  offer  of  jadg^ 
>  ment,  after  the  trilil  of  the  action  nunc  pro  tune^  as  of  the  time  it  was 
made.[*]    It  item$  that  there  %»  no  step  in  any  action  or  proceeding 
which  if  imperfectly  taken  is  not  the  subject  of  amendment.  [^] 
When  both  parties  to  an  action  supposed  that  an  offer  of  judgment, 
*  which  omitted  proof  of  the  attorney's  authority  to  make  it,  was  in 
'  propet  form,  and  there  is  no  pretension  that  the  plaintiff  was  mis- 
led by  its  informality,  or  that  he  would  have  accepted  it,  if  it  bad 
been  in  proper  form :   Hdd,  that  in  view  of  the  recent  change  in  the 
practice,  an  amendment  of  the  offer  of  judgment  should  be  al-* 
.  lowed.  ["] 
iikeided  October  6,  1882.) 

'    Motion  for  leave  to  amend  an  offer  of  judgment 
nunc  pro  tunc. 

The  defendant  served  on  the  plaintiff's  attorney  an 
<]ffier  of  judgment  pursuant  to  section  138  of  the  Code. 
This  offer  was  signed  by  the  defendant's  attorney,  but 
did  not  have  annexed  thereto,  his  affidavit  *^  to  the  ef- 
fect that  he  was  duly  authorized  to  make  it."  The 
offer  was  not  accepted,  but  the  parties  went  to  trial  be- 
fore a  referee,  and  judgment  was  rendered  in  favor  of 
the  plaintiff,  for  an  amount  less  than  that  for  which 
judgment  had  been  offered.  The  defendant  thereafter 
moved  to  be  allowed  to  amend  his  offer  of  judgment 
80  as  to  supply  the  omission. 

Yak  Bbxjkt,  J.— This  is  the  motion  to  allow  an 
amendment  of  an  offer  of  judgment,  nunc  pro  tunc. 
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My  first  impression  upon  the  argument  of  this  mo- 
tion, was  that  the  court  had  no  power  to  allow  the 
amendment  asked  for ;  but  an  examination  of  section 
734  of  the  Code,  seems  to  lead  to  a  conclusion  that 
there  is  no  step  in  an  action  or  proceeding  which, 
p]  if  imperfectly  taken,  is  not  the  subject  of  amend- 
ment. The  last  clause  of  this  section  provides 
that  where  a  proceeding  taken  by  a  party  fails  to  con- 
form to  a  provision  of  the  Code  of  Civil  Procedure, 
the  court  may,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  permit  an  amendment  thereof  to 
conform  it  to  the  provision. 

It  would  be  diflBicult  to  coDceive  of  language  which 
could  make  the  power  of  amendment  more  universal. 

It  is  true  that  in  the  case  of  Biggs  v.  Waydell  (17 
JBuny  616),  the  learned  justice  of  the  si)ecial  term  held 
that  the  court  had  no  power  to  permit  such  amend- 
ment, and  that  the  general  term  concurred  in  this 
opinion ;  but  the  sweeping  language  of  section  724  is 
not  considered  or  in  any  way  referred  to. 

The  court  of  appeals,  in  affirming  the  order  of  the 
general  term,  in  no  way  intimates  any  opinion  upon 
the  question  of  power. 

In  view  of  the  broad  language  of  the  last  sentence 

of  section  724  of  the  Code,  I  am  of  the  opinion  that 

[*]    the  court  has  the  power  to  allow  the  amendment. 

The  next  question  presented  is.  Should  the 

power  be  exercised  1 

In  view  of  the  fact  that  the  offer  was  supposed 

to  be  in  proper  form  by  both  parties,  in  view  of  the 

fact  that  there  is  no  pretense  that  the  plaintiff  has  been 

•  in  any  respect  misled  by  the  informality  of  the  ofEer, 

or  that  he  would  have  accepted  the  offer,  if  in  pro- 

[']    per  form,  and  that  the  change  in  the  practice  was 

but  recent,  I  think  that  the  amendment  should  be 

allowed. 

The  question  of  terms  is  the  one  of  great  difficulty, 
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80  843  to  preserve  the  right  of  both  plaindfE  and  de- 
fendant. I  have  come  to  the  conclusion  that  the  de- 
fendant should  not  have  against  the  plaintiff  any  affir- 
mative judgment  for  costs,  and  that  the  defendant 
should  pay  half  of  the  fees  of  the  referee. 

Motion  granted,  upon  defendant  stipulating  to  pay 
one-half  of  the  referee's  fees,  and  not  to  tax  any  costs 
as  against  the  plaintiff. 


HIGGHNS,  Eespondent,  v.  CALLAHAN,  and  Ano., 

Impleaded,  efc.,  Appellants. 

N.  Y.  Court  of  Common   Pleas,   General   Term  ; 

Janitart,  1882. 

§§  3339,  3256,  3262. 

Coiti  of  motion. — The  court  may  (wardy  against  person  making  a  motion^ 

%iDho  is  interested  in  the  result  of  the  fiction^  although  not  a  party. 

—  When  such  costs  should  "be  taxed  by  the  dork, — The 

party  in  whose  favor  such  costs  are  awarded 

mdy  maintain  action  therefor. 

Where  sureties  on  a  bond  for  the  limits  joined  Tvith  their  principal, 
the  defendant  in  the  action,  in  a  motion  to  have  the  judgment  en- 
tered therein  marked  satisfied,  and  were  also  before  the  court,  to 
sustain  the  order  therein  granted,  upon  an  appeal  therefrom,  Beldy 
that  they  had  submitted  themselves  to  the  judgment  of  the  court, 
and  that  the  costs  on  appeal  were  in  the  discretion  of  the  court  and 
might  therefore  be  imposed  upon  any  party  to  the  application.  ['] 
The  Code  does  not  limit  the  power  of  the  court  to  impose  costs  of 
such  an  appeal,  to  such  of  the  litigants  as  are  strictly  parties  to  the 
action  in  which  the  motion  is  made,  but  gires  the  appellate  tribunal 
the  fullest  di8cretion.[*] 

Where  costs  are  in  the  discretion  of  the  court,  the  decision  must  speci- 
fy which  party  is  entitled  to  costs,  but  the  costs  must  be  taxed  by 
the  clerk.  [»] 

When  costs  are  awarded  after  judgment,  and  no  process  is  provided 
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1  •  for  collecting  them,  the  party  entitled  to  them  may  maintain  an  ac* 

tion  therefor.[<] 
(Deddsd  April  8,  1882.) 

Appeal  from  a  judgment  entered  by  direction  of 
the  general  term  of  the  marine  court,  on  reversal  of 
judgment  of  the  special  term  of  said  court. 

A  judgment  was  recovered  by  Albert  G.  Woodruff 
and  others,  composing  the  firm  of  Woodruff,  Morris  & 
•Co.,  in  an  action  in  the  marine  court  of  the  city  of  New 
York,  against  Daniel  McGuire.  Said  McGuire  and 
John  Callahan  and  Thomas  McGuire,  the  appellants 
herein,  who  were  his  sureties  on  a  bond  for  the  limits 
in  the  said  action,  thereafter  made  a  motion  for  an  or- 
der that  said  judgment  be  satisfied  of  record.  That 
motion  was  granted  by  the  special  term,  but  upon  ap- 
X)eal  to  the  general  term  of  the  marine  court,  the  order 
of  the  special  term  was  reversed,  and  the  motion  to 
mark  the  judgment  satisfied  denied.  The  order  of  the 
general  term  also  granted  costs  and  disbursements  of 
the  api)eal  to  said  firm,  against  the  parties  making  the 
motion,  and  directed  the  same  to  be  taxed  by  the  clerk 
of  the  court  on  notice.  The  costs  were  so  taxed  at 
$55.37,  and  payment  thereof  demanded  and  refused. 

The  firm  of  Woodruff,  Morris  &  Co.  thereafter  as- 
signed their  claim  for  said  costs  and  the  cause  of  action 
for  the  recovery  of  the  same,  to  this  plaintiff,  who 
brought  this  action  in  the  marine  court  to  recover  a 
judgment  therefor.  The  defendants  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts 
sufiicient  to  constitute  a  cause  of  action.  The  special 
term  of  the  marine  court  sustained  the  demurrer,  and 
the  plaintiff  appealed  to  the  general  term  of  the  said 
court,  which  reversed  the  judgment  of  the  special  term, 
and  overruled  the  demun^er,  with  leave  to  defendant  to 
answer  over  within  six  days,  on  failure  to  do  which' 
final  judgment  was  directed  to  be  entered  in  favor  of 
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plaintiff.    The  defendants  did  not  avail  themselves  of 
snch  leave,  and  final  judgment  was  thereai>on  entered. 
This  appeal  is  taken  from  the  order  and  judgment 
of  the  general  term. 

Beach  &  Brown^  for  appellants. 
John  Brooks  Leavittj  for  respondent. 

J.  F.  Daly,  J. — The  plain tiflPs  cause  of  action  is 
based  upon  the  order  of  the  general  term  of  the  ma- 
rine court,  awarding  costs  against  all  these  defendants, 
and  directing  taxation  thereof  by  the  clerk.  The 
questions  raised  by  the  demurrer  are :  I.  The  authori- 
ty  of  the  general  term  to  impose  costs  upon  two  of 
these  defendants,  Callahan  and  Thomas  McGuire,  who 
were  parties  to  the  motion  before  the  court,  but  not 
parties  to  the  action,  they  being  merely  sureties  of  the 
defendant  thereiu,  and  joining  with  him  in  a  motioE 
to  have  the  judgment  marked  satisfied.  IL  The  au- 
thority of  the  general  term  to  direct  such  costs  to  be 
taxed  by  the  clerk.  III.  The  right  to  bring  action  for 
such  costs,  even  if  regularly  awarded. 

The  costs  awarded  by  the  general  term  of  the  ma- 
rine court  were  upon  appeal  from  an  order  granting  a 
motion  made  by  Thomas  McGuire  and  John  Callahan, 
joining  with  Daniel  McGuire,  the  defendant  in  the  ac- 
tion. 

These  two  former  had  submitted  themselves  to  the 
judgment  of  the  court  in  applying  for  relief  in  a  mat- 
ter in  which  they  had  an  interest.  They  were  be- 
[']  fore  the  court  to  sustain  the  order  they  had 
obtained  at  the  special  term.  The  costs  on  appeal 
from  the  order  were  in  the  discretion  of  the  court 
{Code,  §  3239),  and  might  therefore  be  imposed  upon 
any  party  to  the  application  then  before  the  court. 
This  section  does  not  limit  the  power  to  impose  costs 
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to  sxLcli  of  the  litigants  as  are  strictly  parties  to 
{'1    the  action  in  which  the  application  is  made,  but 

gives  the  appellate  tribunal  the  fullest  discretion. 

When  costs  are  in  the  discretion  of  the  court, 

[•J    the  decision  must  specify  which  party  is  entitled 

to  costs,  but  the  costs  must  be  taxed  by  the  clerk 
{Codey  §  3262).  This  section  may  be  construed  to  cov- 
er the  case  before  us.  On  an  appeal  the  amount  of 
costs  is  uncertain,  because  the  reasonable  exi)enses  of 
printing  the  papers  for  a  hearing  are  to  be  included 
in  such  costs  {Code^  §  3256),  and  the  amount  to  be  al- 
lowed for  such  reasonable  expenses  is  to  be  ascertained 
on  proofs,  and  Should  be  adjusted  by  the  clerk  on  pro- 
per notice.  This  practice  was  strictly  followed  here. 
The  general  term,  in  reversing  the  order  obtained  by 
the  defendants  satisfying  the  judgment  against  Daniel 
McGuire,  and  awarding  costs  to  the  appellants,  the 
plaintiffs  in  that  judgment,  and  against  the  respon- 
dents Callahan,  Thomas  McGuire  and  Daniel  McGuire 
and  directed  the  clerk  to  tax  such  costs.  This  was 
done  on  notice,  and  the  amount  adjusted  by  the  clerk 
at  $56.37. 

We  cannot  say  that  this  included  more  than  $10  on 
reversal  of  the  order,  and  necessary  disbursements  for 
printing ;  if  it  did  the  respondents  on  that  appeal  had 
their  remedy.  They  should  have  moved  to  review  the 
taxation  if  it  were  incorrect  as  to  the  amount,  but  they 
made  no  motion  in  resi)ect  of  it. 

Those  costs  were  awarded  on  a  motion  made  after 

judgment,  and  no  process  is  provided  for  coUect- 
[*]    ing  them.    The  parties  entitled,  had  therefore,  an 

action  (NfcDougall  t.  Richardson,  3  Hill,  558). 
This  authority  will  not,  at  this  day,  be  questioned. 
No  subsequent  case  cited  by  appellant  is  in  conflict 
with  it,  and  the  Code  of  Civil  Procedure  is  silent  as  to 
the  mode  of  collecting  costs  awarded  in  a  summary 
motion  made  after  judgment.    The  demurrer  to  the 
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complaint  was  not  well  taken,  and  the  general  term  of 
the  marine  court  properly  overruled  it,  and  ordered 
judgment  in  favor  of  plaintiff  on  his  appeal  from  the 
judgment  against  him.  The  final  judgment  of  the  ma- 
rine court,  entered  by  direction  of  the  general  term,  is 
appealable  to  this  court.  The  last  point  taken  by  ap- 
pellants is  that  this  is  an  appeal  from  an  order.  Their 
notice  of  apx)eal  states  that  they  appeal  from  the  judg- 
ment and  the  order.  Their  objection  is  therefore  not 
well  taken. 

The  judgment  and  the  order  should  be  affirmed 
with  costs. 

Van  Bbunt,  J.,  concurred. 


McINTYRE,  Rbspondent,  v.  SANFORD,  akd  And., 

Appellants. 

MT.  T.  Coxjet  op  Appeals  ;  June,  1882. 

§§  1437,  1440. 

8dU  i^real property  under  exeeution.^What  endenee  qf  fraud  m^jUkieiU 
to  iUiUtm  judgment  eeUing  aeide  tuck  tale.  —Sheriff  U  bound  in  the 
fitet  inetanee  to  $eds  iotitf action  qf  an  execution  iieued  to  him  out 
^  the  judgment  debtor*  8  personal  property. — Sale  of  two  lot$ 
in  one  pared  where  one  wu  worth  enough  to  pay  «w- 
eutionj  an  €Au$e  of  discretion  on  the  part  of 
■  the  sheriff.^Seetion  1440  of  the  Code 
doee  not  apply  where  the  edle 
wa$  fraudulent. 

Where,  in  an  action  to  set  aside  a  sale  of  real  property  under  ezeca- 
tion  for  fraud,  there  is  evidence  to  show  that  the  purchaser  was  a 
member  of  a  law  firm  who  were  attorneys  for  the  sheriff  in  other 
matters,  that  he  bid  off  the  property,  which  was  worth  14,000,  for 
$280,  that  he  did  not  take  possession  of  it,  but  after  having  allowed 
the  judgment  debtor  to  remain  in  possession  and  pay  taxes  and 
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make  repairs  for  two  and  a  half  years  after  the  sherifl'^s  deed  was  de- 
livered to  him,  conveyed  it  to  a  non-resident  without  any  money 
passing;  that  the  sale  was  concealed  from  the  judgment  debtor  for 
four  and  a  half  years,  and  the  deeds  were  not  recorded  until  after 
the  action  to  set  aside  the  sale  was  brought;  that  the  judgibent 
debtor  was  the  owner  of  sufficient  personal  property  out  of  which 
the  execution  could  have  been  satisfied;  that  the  sheri£fmade  no 
attempt  to  collect  the  same  out  of  it ;  that  he  bad  before  the  sale, 
received  money  from  the  judgment  debtor  upon  the  execution,  and 
had  promised  not  to  take  any  further  steps  without  informing  him, 
.  and  failed  to  do  so ;  that  the  two  lots  which  were  sold  in  one  parcel 
were  capable  of  division,  and  either  of  them  were  of  sufficient  value 
to  pay  the  judgment ;  that  no  return  was  made  to  the  execution,  the 
judgment  was  not  satisfied  of  record,  and  the  surplus  arising  on  the 
sale  was  not  paid  to  the  judgment  debtor,  until  after  the  commence- 
ment of  the  action  to  set  aside  the  sale.  Bdd^  that  there  was  suffi- 
cient evidence  to  sustain  the  finding  of  the  court  that  there  was  coUq- 
sion  and  fraud  in  the  sale.[',  *] 

'Where  in  such  a  case  the  judgment  debtor  first  knew  of  the  sale  in 
August,  1875,  and  delayed  bringing  the  action  until  the  follo?dng 
April,  Heldj  that  he  was  not  guilty  of  such  inexcusable  laehei  as 
precluded  his  recovery.  [*]  The  question  of  delay  is  one  of  fact,  and 
does  not  arise  on  appeal  in  the  absence  of  a  finding  or  request  to 
flnd.n 

The  fact  that  the  purchaser  at  a  sale  under  execution  was  the  attorney 
of  the  sheriff  in  other  matters,  is  not  of  itself  sufficient  to  warrant 
the  setting  aside  of  the  sale  as  fraudulent  and  void.['] 

A  sheriff  to  whom  an  execution  againstthe  property  is  issued,  is  bound 
in  the  first  instance  to  seek  to  collect  the  execution  out  of  the  per- 
sonal property  of  the  judgment  debtor.  [*] 

Where  a  sheriff  sold  under  an  execution,  in  one  parcel,  two  lots  which 
were  valuable,  and  either  of  which  was  worth  enough  to  pay  the 
execution,  Held,  that  even  although  he  had  a  right  to  sell  the  whole 
together,  the  sale  was  an  abuse  of  discretion  in  the  proper  exercise 
of  his  official  powers  which  cannot  be  upheld.  [*] 

Section  1440  of  the  Code,  as  amended  by  section  2,  chapter  681  of  the 
Laws  of  1881,  which  provides  ^Hhat  if  the  title  to  real  property  of  a 
purchaser  at  a  sale  under  execution,  shall  be  adjudged  to  be  null 
and  void  in  any  action  for  that  purpose,  brought  by  the  judgment 
debtor,  such  judgment  shall  have  no  iorcv  or  effect  whatever,  unless 
within  twenty  days  after  the  entry  of  such  judgment,  the  plaintiff 
shall  pay  to  such  grantee  or  his  assigns,  the  sum  of  money  which 
W^  paid  upon  the  sale  with  interest,*'  etc.   has  no  application 
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where  relief  ii  emight  agtiaet  i  fnadalent  act  of  ibe  defend- 

•nt-n 
IMdsd  Jun4  80, 1889). 

Appeal  from  a  judgment  of  the  general  term  of  the^ 
N.  Y.  court  of  common  pleas,  affirming  judgment  of 
a  special  term  thereof,  setting  aside  a  sheriff's  sale  on 
execution,  for  irregularity,  fraud  and  abuse  of  pro> 
cess.     (Reported  below,  9  Weekly  Dig.  277.) 

On  the  30th  day  of  November,  1870,  a  judgment  for 
costs  was  recovered  in  the  supreme  court  of  Westches- 
ter county  by  one  Christopher  Karl,  against  the  plain- 
tiff in  this  action,  for  $226.89.  It  was  docketed  in 
Westchester  county  on  the  30th  day  of  November, 
1870,  and  on  that  day  an  execution  was  issued  thereon 
to  the  sheriff  of  that  county,  on  account  of  which  the 
plaintiff  paid  $40.  On  the  10th  day  of  May,  1871, 
having  previously  levied  on  certain  real  property  of 
the  judgment  debtor,  and  having  advertised  the  same 
for  sale  as  required  by  law,  the  sheriff  sold  it  with  the 
buildings  thereon,  to  the  defendant  Moran  for  $380, 
and  gave  him  a  certificate  on  the  same  day,  and  after- 
wards, on  the  12th  day  of  August,  1872,  a  deed,  the 
land  not  having  been  redeemed.  The  real  property, 
which  is  situate  in  what  is  now  the  twenty-third  ward 
of  the  city  of  New  York,  consisted  of  two  distinct  city 
lots,  separated  by  a  fence,  and  upon  each  there  was  a 
house,  in  one  of  which  the  plaintiff  herein  lived. 

About  two  and  a  half  years  thereafter,  the  defend- 
ant Moran,  deeded  the  property  to  one  Sanford,  a  non- 
resident of  this  State.  No  money  was  paid  by  San- 
ford to  Moran,  and  the  deed  to  Moran  from  the  sheriff 
and  from  Moran  to  Sanford,  were  not  recorded  until 
December,  1877,  more  than  twenty  months  after  this 
action  was  commenced.  The  defendants  never  had  poe- 
session  of  the  property,  and  the  plaintiff  claims  that 


CIVIL    PROCEDURE    REPORTS.  aW 


Mclntyre  v.  Saof^rd. 


%e  did  not  know  of  the  sale  or  deeds  until  four  and  a 
lialf  years  after  the  sale. 

This  action  was  brought  to  set  aside  the  sale  to 
3foran,  and  the  deed  from  him  to  Sanford,  on  the 
ground  that  they  are  null  and  void,  for  fraud  and  col- 
lusion, and  because  of  an  abuse  of  process  on  the  part 
H)f  the  sherifC 

Further  facts  are  stated  in  the  opinion. 

WiUiam  A.  Abbott  {Abbott,  Bros.,  attorneys)  for 
^appellants : 

Where  a  sherifF,  to  satisfy  an  execution,  sells  lands 
«of  the  execution  debtor  at  public  auction  to  a  member 
of  a  firm  of  country  attorneys,  who  are  attorneys  for 
the  sheriff  in  other  matters,  the  sale  is  not  fraudulent 
:and  void  in  consequence  of  being  made  to  such  attor- 
neys  Knight  v^  Majorihanks,  2  Mac.  i&  O.IO  ;  Car- 
penter V.  Danforth,  52  Barb.  681 ;  Clark  v.  Trust  Co., 

100  U.  S.  149 ;  Jackson  v.  Anderson,  10  Wend.  474 

Mere  inadequacy  of  price  at  a  sheriff's  sale  is  not  suffi- 
-eient  ground  to  warrant  setting  the  sale  aside.  Liv- 
ingston V.  Byrne,  11  Johns.  555 ;  Marsh  v.  Ludlam, 
.:3  Sand/.  Ch.  85-,  Clark  v.  Trust  Co.,  100  U.  S.  149. 

Cliaunceg  &  Truaa^^  for  respondent : 

The  sale  of  the  premises was  voidable  at  the 

instance  of  the  party  aggrieved,  because  two  distinct 
parcels  of  land  were  sold  in  gross  and  not  separately. 
Cunningham  v.  Cassidy,  17  N.  T.  276. 

MiLLEB,  J. — ^This  action  was  brought  to  set  aside 
;a  sheriff's  sale  of  real  «state^  consisting  of  two  lots  of 
land  situated  in  the  coanty  of  Westchester,  under  an 
<«xecution  against  the  plaintiff,  upon  the  ground  of 
fraud,  irregularity,  and  the  abuse  of  process  by  the 
ffiheriff  in  making  the  sale. 

It  appears  that  the  defendant  Moran,  the  purchaser 
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at  the  sale,  was  a  member  of  a  law  firm  who  were  at* 
tomejs  for  the  sheriff  in  other  matters,  but  not  in  re^' 
ference  to  this  execution ;  that  he  bid  off  the  two  lots,, 
which  were  sold  together  and  not  in  i>arcels,  for  the^ 
^  snm  of  two  hundred  and  eighty  dollars,  which  are. 
found  to  be  of  the  value  of  four  thousand  dollars ;  and 
without  having  taken  possession  of  the  premises,  and 
after  having  allowed  the  plaintiff  to  remain  in  possess- 
ion thereof,  and  to  pay  taxes  and  make  repairs,  with- 
out any  consideration,  two  and  a  half  years  after  the 
deed  by  the  sheriff  to  him,  conveyed  to  one  Sanford. . 

The  findings'  of  the  court  also  establish,  that  at  the 
time  of  the  sale  the  plaintiff  was  the  owner  of  personal, 
property  out  of  which  the  amount  of  the  execution, 
could  have  been  satisfied ;  and  that  no  attempt  was* 
made  by  the  sheriff  to  collect  the  same  ;  that  the  lots 
were  capable  of  division,  and  either  of  them  were  of 
sufficient  value  to  pay  the  judgment. 

It  is  further  found  that  the  sale  was  an  oppressive 
use  of  process  ;  that  there  was  a  wrongful  and  fraudu- 
lent intent  to  sell  and  purchase  the  property  at  a 
grossly  inadequate  price,  without  the  knowledge  of  the 
plaintiff,  and  to  defraud  under  cover  of  the  law. 
Other  findings  are  made,  showing  that  the  sale  was- 
not  made  in  good  faith,  and  that  the  deed  to  the  de- 
fendant Sanford,  was  executed  with  fraudulent  intent. 

It  may  be  conceded,  we  think,  that  the  mere  &ct 
that  the  defendant  Moran  was  the  attorney  of  the 
[']    sheriff  in  other  matters  was  not  of  itself  sufficient 
to  set  aside  the  sale  as  fraudulent  and  void,  and 
.  this  fact  alone  would  be  insufficient  for  such  a  purpose^ 
At  most  we  think  it  can  only  be  regarded  as  a  cir- 
cumstance bearing  upon  the  question  of  fraud,  and  Hot 
a  fact  upon  which  the  judgment  is  based,  and  therei  i» 
no  special  finding  in  regard  to  such  fact. 

The  decision  of  the  case  rests  upon  the  question^'; 
Brst,  whether  there  was  collusion  or  fraud  ;  and,  sec-^ 
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end,  whether  there  was  any  abuse  of  process  by  the 
•heriff. 

In  regard  to  the  first  question,  we  think  it  caBnot 
be  claimed  that  there  was  no  evidence  to  support  the 
finding  of  the  court  in  this  respect,  and  that  there 
[*]    was  evidence  sufficient  to  uphold  such  findings. 

There  is  testimony  showing  that  the  sheriff  re- 
aeived  money  of  the  plaintiflP  upon  the  execution,  and 
promised  to  do  nothing  further  without  notice  to  him, 
which  promise  he  failed  to  fulfill ;  that  the  plaintiff 
had  personal  property  out  of  which  the  money  might 
have  been  made ;  that  the  sale  was  concealed  from  the 
plaintiff  for  over  four  years,  while  he  was  allowed  to  re* 
main  in  possession  and  to  pay  taxes  and  make  repairs, 
ignorant,  as  it  would  seem,  of  the  fact  that  the  sale  had 
been  made,  and  with  abundant  means  to  pay  the  exe- 
cution. 

It  also  appears  that  no  return  was  made  to  the  exe- 
aution,  and  the  judgment  was  not  satisfied  of  record 
until  after  commencement  of  this  action,  and  a  sur- 
plus over  and  above  the  amount  of  the  same  was  never 
paid  or  offered  to  be  paid  to  the  plaintiff;  that  the 
conveyance  of  the  defendant  to  Sanford  was  never 
placed  on  record,  and  he  was  a  non-resident. 

These  facts,  in  connection  with  the  circum- 
g']  stance  that  Moran  was  one  of  the  sheriff's  attor- 
neys in  other  matters,  tend  somewhat  to  show 
fraud  and  collusion,  and  although  there  is  some  con- 
tradiction in  regard  to  some  of  the  evidence,  as  3'et  it 
cannot  be  claimed  fairly  that  there  was  no  evidence  to 
stistain  the  findings  as  to  fraud  and  collusion. 
;;  As  a  general  rule,  fraud  is  never  established  by 
direct  evidence,  and  is  usually  only  susceptible  of  proof 
by  means  of  circumstances  which  bear  indications  that 
H  was  intended. 

« 

In  view  of  the  facts  showing. the  pecuniary  respon^ 
■il^tity  of  the  plaintiff,  his  want  of  knowledge  through 
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apparent  ignorance  of  this  kind  of  business,  inade- 
qoacj  of  the  price  paid  for  valuable  property^  the 
failore  to  assert  title  under  the  deed  of  the  sheriff,  the 
acquiescence  in  the  plaintiff's  possession  and  the  asser- 
tion by  him  thereby  of  title  for  several  years,  and  the 
coAveyance  to  a  non-resident  without  anything  being 
paid,  as  well  as  the  other  circumstances  already  refer- 
red  to,  it  cannot  be  claimed  that  the  findings  referred 
to  were  entirely  unsupported  by  the  evidence.  In  re- 
gard to  the  abuse  of  process  of  the  sheriff,  he  is  bound, 

we  think,  in  the  first  instance,  to  seek  to  collect 
[^]    the  execution  out  of  the  personal  property  of  the 

defendant  in  the  execution,  and  this  should  have 
l;)een  done  if  the  defendant  had  such  property. 

The  findings  of  the  court  is  adverse  to  the  defend- 
ant Moran  in  this  respect,  and  although  there  is  evi- 
dence tending  to  show  that  the  plaintiff  claimed  that 
the  personal  property  belonged  to  his  brother,  it  can- 
not, we  think,  be  urged  that  the  finding  is  wholly  un* 
supported  by  the  testimony.  Be  that  as  it  may,  how- 
ever, it  appears  that  the  plaintiff  was  the  owner  of  two 
lots  upon  which  buildings  were  erected,  which  were 
valuable,  and  either  of  which  was  worth  quite  enough 
to  pay  the  execution,  and  these  were  put  up  and  sold 
in  one  parcel,  instead  of  separately. 

Even  although  the  sheriff  had  a  right  to  sell  the 
whole  together,  it  is  very  evident  that  the  manner 
p]  of  the  sale  was  an  abuse  of  discretion  in  the  proper 
exercise  of  his  official  powers,  which  cannot  be  up- 
held. The  claim  that  the  lots  were  not  deep  enough  to 
be  of  much  value  separately,  is  not,  we  think,  sustained. 
At  least  the  sheriff  should  have  ascertained  how  thii 
was,  by  an  offer  to  sell  them  separately. 

Nor  is  there  any  ground  for  claiming  that  any  at^ 
tempt  was  made  to  sell  the  lots  separately  before  they 
were  offered  together  and  as  an  entire  parcel. 

The  testimony  of  the  defendant  Moran  as  to  thede- 
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^elaration  of  the  sheriff,  is  mere  hearsay  evidence,  and 
•does  not  famish  any  proof  whatever  that  the  lots  were 
separately  offered  for  sale.  There  is  no  request  to  find 
and  no  finding  to  the  effect  that  there  was  an  offer  to 
'Sell  separately,  and  as  is  quite  manifest,  the  findings 
are  in  a  contrary  direction. 

The  delay  to  bring  the  action  by  the  plaintiff  or  to 

move  to  set  aside  the  sale,  is  not  snch  inexcusable 

[*]    Inches  and  bad  faith  as  precludes  the  plaintiff  from 

-maintaining  this  action. 

The  plaintiff  first  knew  of  the  sale  in  the  month  of 

August,   1875,  and  this  action  in  April,   1876.    No 

injury  occurred  by  means  of   such   delay,   and 

(^]    at  most  it  was  a  question  of  fact  which  does  not 

arise  on  this  appeal,  in  the  absence  of  any  request 

to  find,  or  finding  of  the  judge  on  the  subject. 

The  position  of  the  appellant's  counsel  that  the 
judgment  can  only  be  affirmed  upon  the  condition  ex- 
pressed in  section  2,  chapter  681  of  the  Laws  of  1881^ 
amending  section  1440  of  the  Code,  cannot  be  main- 

.  tained*  That  provision  has  no  application  where 
['}  relief  is  sought  against  a  fraudulent  act  of  the  de- 
fendant, as  is  the  case  here. 

We  think,  however,  that  as  the  judgment  against 
Che  plaintiff  has  been  paid  and  satisfied,  and  this  is  an 
f^quitable  action,  the  plaintiff  should  refund  to  the  de- 
fendant the  amount  of  the  judgment  and  interesti  and 
IB  this  respect  the  judgment  should  be  modified,  and, 
as  modified,  affirmed,  without  costs  of  this  appeal  to 
either  party  against  the  other. 

All  concurred  except  Tbacy,  J.,  absent. 
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ORVIS  V.  GOLDSCHMIDT,  et  al. 

SUPBEME  COUET,    FiRST  DePAETMENT,    SPECIAL 

Term;  October,  1882. 


•  «    • 


§8  442,  443,  638. 

Warrant  qf  attaehment — Service  qfsumtnent  an  one^  of  tunojoimt  Sefen^- 

anU^  tnthin  thirty  day$^  U  mfflcienU — Failure  oj  flaintijp^  oMer- 

ney.  to  eign  notice  subjoined  to  eummons^  or  to  §tate  therein  iha 

day  the  order  for  substituted  service  teas  granted  are  not 

fatal  defects^  and  do  not  itivalidate  attachment, 

Sbnrico  of  the  sammons  in  an  action  upon  one  of  two  joint  defeMantft 
Wliose  property  baa  been  attached,  within  the  required  tiaiie^  ia  a . 
sufficient  compliance  with  section  638  of  the  Code,  which  proirldea 
.  that  personal  service  of  the  sammons  must  be  made  upon  the  de- 
fendant  against  whose  property  a  warrant  of  attachmeot  is  granted, 
within  thirty  days  after  the  granting  thereof. [■] 

Where  the  notice  required  by  section  443  of  the  Code,  to  be  snbjotned' 
to  the  summons  in  case  of  service  without  the  State,  waa not  subsoHb-  • 
ed  by  the  plaintiffs  attorney,,  and  did  not  state  when  tlie  order  for 
such  servicQ^was  granted,  Held^  that  these  defects  are  not  fatal  or  juria- 
dictional. ['J  A  warrant  of  attachment  may  accompany  the  iasning 
of  such  an  order  and,  preceding  the  commission  of  these  irregulari- 
ties,  be  valid  until  failure  to  serve  the  summons  in  time.['] 

A  verification  to  a  complaint  which  simply  states  that  it   ''is  tme  ar 
affiant  is  informed  and  believes,*'  is,  in  a  case  where  all  tbe  allegi- 
.  tions  in  the  complaint  are  upon  information  and  belief,  a  aoficioBt^ 
verification.  [^] 

{peeided  October  22,  1882.) 

A  motion  to  vacate  warrant  of  attachment 

The  facts  are  stated  in  the  opinion. 

Herman  Franks  for  motion. 

Herbert  E,  Kenny ^  opposed. 

Potter,  J. •—This  is  a  motion  to  set  aside  the  senri'L# 
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Hft  a  summons  and  complaint  by  substitution,  aAd  M 
warrant  of  attachment.    The  motion  is  made  on  be* 
half  of  one  of  two  joint  defendants,  upon  technidBUl 
grounds  only,  and  he  appears  in  the  action  only  for, 
the  purpose  of  the  motion. 

The  grounds  of  the  motion  are  that  the  summosffj 

was  not  served  within  thirty  days  after  grantitfi|^< 
p]    the  warrant  of  attachment.    I  think  the  point  i» 

covered  by  service  upon  one  of  the  defendafita 
within  that  time,  and  that  the  proof  of  such  service  w-^ 
sufficient. 

I  think  the  notice  subjoined  to  the  summons  is^  ai 

sufficient  compliance  with  the  statute.  The  de^ 
[*]    fects  complained  of  are  that  it  was  not  subscribeii 

by  the  attorney,  and  omits  to  state  the  day  of  tfve^ 
month  on  which  the  order  for  substituted  service  yn^ 
made.  I  do  not  think  either  of  these  defects  are  fatflf> 
or  jurisdictional.    The  warrant  of  attachment  may  iic- 

company  the  issuing  of  the  order,  and  so  maf 
[']    pi*ecede  the  commission  of  either  of  these  irregu-. 

larities  in  procuring  an  order  for  substituted  set- 
vice,  and  so  be  valid  until  failure  to  serve  the  sum  • 
mons  in  time. 

The  further,  and  in  my  mind,  the  most  serious  objec- 
tion is  that  the  order  for  substituted  service  was  void^ 
and  hence  there  has  not  been  and  could  not  be  any 
valid  service  of  the  summons  under  it.  The  conten- 
tion is  that  the  complaint  presented  for  procuring  th» 
order  of  publication  was  not  verilied  (§  439  Code  of  Civ. 
Pro,).  All  the  allegations  of  the  complaint  in  this  case 
are  stated  to  be  upon  information  and  belief.  The 
verification  is  that  the  foregoing  complaint  is  true,  as 
the  affiant  is  informed  and  believes.  Section  526  of  the 
Code  of  Civil  Procedure  prescribes  that  the  verifica- 
tion of  a  pleading  shall  be  to  the  efl'ect  that  the  plead- 
ing is  true  to  the  knowledge  of  the  deponent,  except  aa 
to  the  matters  therein  stated  to  be  alleged  upon  infor- 
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niation  and  belief,  and  as  to  those  matters  he  believed 
it  to  be  true.  There  are  two  ways  of  making  the  al- 
legations of  pleadings  recognized  by  the  rules  of  plead- 
ings ;  one  is  absolute  or  unqualified,  and  the  other 
qualifiedly  upon  information  and  belief.  In  many, 
perhaps  a  majority  of  the  cases,  the  pleader  employed 
both  methods  in  the  same  pleading.  In  other  cases 
biit  one  mode  of  statement  is  used.  The  formula  for 
Vierification  was  intended  to  be  short,  and  is  adapted 
as  found  in  section  526,  to  a  pleading  containing  both 
Aiodes  of  statement.  But  the  verification  is  only  re^ 
quired  to  be  adapted  to  and  be  appropriate  to  the  mode 
of  statement  on  the  pleading.  If  the  mode  of  state- 
ment in  the  pleading  is  absolute,  then  the  verification 
shall  be  absolute;  but  if  the  mode  of  statement  is 
qualified,  then  the  verification  should  be  qualified. 
To  employ  the  twofold  method  of  verification  dfa  plead- 
ing, which  contains  but  one  mode  of  statement,  is  a 
waste  of  words,  for  they  serve  no  purpose.  A  pleading 
is  f  erified  when  the  deponent  affirms  the  truth  of  the 
allegations  in  the  manner  and  to  the  degree  stated  in 
the  pleading.  This  is  verifying  a  pleading  in  ef- 
[*]    feet,  according  to  the  knowledge  of  the  pleader. 

My  conclusion  is  that  tt^e  pleading  in  this  cas^ 
was  well  verified. 


f ' 
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HIGGINS  Appellant  v.  CRICHTON,  btal., 
Impleaded,  etc.y  Respondents. 

N,   Y.   COUBT  OF  COHMON  PlEAS,   GENERAL 

Teem;   May,  1882. 
§§  484,  488. 

Demurrer. — Where  complaint  i$  demurrable  f(>r  joinder  of  different  eaueee 

of  aeUon  which  do  not  affet^  all  the  partiee. — Where  different 

eautee  of  action  which  do  not  affect  all  the  parties  are 

ttated  in  a  complaint^ plaintiff  eannot  claim 

that  one  of  the  eaueee  of  action  ie  not 

evfficiently  etated. 

Where  in  an  action  by  a  judgment  creditor  against  other  creditors 
of  his  judgment  debtor,  the  complaint  demands  judgment  that  the 
liens  of  certain  of  the  defendants  be  set  aside  as  fraudulent,  or  in 
default  of  that  relief,  that  they  be  postponed  to  the  lien  of  the  plain- 
tiff, and  also  demands  the  enforced  foreclosure  of  a  valid  chattel 
mortgage  held  by  another  defendant,  and  the  application  of  the 
surplus  to  the  payment  of  plaintiff's  claim — Held^  that  these  causes 
of  action  do  not  affect  all  the  parties  to  the  action,  and  consequently 
are  not  capable  of  joinder.  ['] 

Where  a  complaint  is  demurred  to  on  the  ground  that  different  causes 
of  action  are  alleged  which  do  not  affect  all  the  parties  to  the  action, 
the  tact  that  no  cause  of  action  is  stated  against  one  of  the  defend- 
ants is  not  an  -answer  to  the  objection.  The  pleader  having  assumed 
to  allege  one,  cannot  claim  failure  as  a  shield.  ['J 

Whether  or  not  a  cause  of  action  is  stated  in  a  complaint,  depends 
upon  an  adjudication  by  the  court,  and  until  so  decided  its  aver- 
ments must  be  deemed  sufficient. 

(Decided  June  5,  1882.) 

Appeal  from  an  order  of  the  special  term  sustaining 
demurrer  to  complaint. 

The  opinion  sufficiently  states  the  facts. 

John  Brooks  Leavitij  for  appellant. 


-3J8  CIVIL    PROCEDUKE    EEPGBTS. 

Higgins  «.  Crichton. 

James  M.  Lyddy  and  A.  M.  O'Niel^  for  respon- 
dents. 

Beach,  J. — This  appeal  is  from  a  judgment  entered 
upon  decision  sustaining  the  demurrers  of  certain  de- 
fendants to  the  complaint,  upon  the  ground,  among 
others,  of  improperly  uniting  causes  of  action. 

The  plaintiff  is  assignee  of  judgments  against  the 
defendant  Thomas  J.  Crichton.  Two  of  the  other  de- 
fendants who  demur  are  alleged  to  hold  chattel  mort- 
gages upon  the  debtor's  personal  property.  These  liens 
and  a  general  assignment  for  the  benefit  of  creditors 
to  another  defendant,  are  sought  to  be  set  aside  as 
fraudulent,  or  in  default  of  that  relief,  to  be  post- 
poned to  the  lien  of  plaintiff's  judgments.  The  de- 
fendant Close  is  averred  to  hold  a  valid  chattel  mort- 
gage, and  the  only  relief  prayed  against  him  is  its 
enforced  foreclosure,  and  the  application  of  any  sur- 
plus upon  plaintiff's  judgments. 

The  cause  of  action  against  the  defendants  other 
than  Close,  seems  to  be  founded  in  fraud.  The  com- 
plaint is  barren  of  all  allegations  charging  him  wich 
fraudulent  action  prejudicial  to  plaintiff's  rights  under 
his  judgments,  and  the  validity  of  his  security  is  not 
impeached. 

The  causes  of  action  united  in  this  pleading,  the 
one  for  the  scheme  of  fraud,  affecting  the  assign- 
[']  ment  and  chattel  mortgages,  the  other  against 
Close,  the  owner  of  a  valid  incumbrance,  do  not 
affect  all  the  parties  to  the  action,  and  consequently 
are  not  capable  of  joinder.  {Code  of  Civil  Procedure^ 
§484.) 

It  is  not  an  answer  to  the  objection  that  no  cause 

of  action  is  stated  against  Close.    The  pleader  has 

[*]    assumed  to  allege  one,  and  cannot  claim  failure 

for  a  shield,  when  the  pleading  is  thus  questioned 

by  other  defendants.     Whether  or  not  a  cause  of  ac- 
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tipn  is  set  forth  against  Close,  depends  apon  adjadioft- 
tion  by  the  court.   Until  so  decided  it  must  be  deemed 
^sufficient. 

The  judgment  should  be  affirmed,  with  costs. 

Daily,  C.  J.  and  Van  Beunt,  J.,  concurred. 


HURRY,    Respondent,    v.    COFFIN,  Appellant. 

N.  Y.  CouBT  OF  CoMHON  Pleas,  June,  1882. 

§§  2988,  3046,  3126,  3213. 

JHUriU  Court, — An  appeal  lie»from  a  judgment  of  a,  taken  hy  defavM,-^ 

The  ffranb  of  power  to  dUtriet  courts  to  open  defaults^  doe$  not 

dbridgt  right  of  appeal. —  When  general  term  ha$ 

no  diteretion  a»  to  cost  of  appeal  from 

judgment  of  district  court. 

An  appeal  may  be  taken  from  a  judgment  of  a  district  court,  where 
the  defendant  did  not  appear.  [>,*]  Where  judgment  was  taken  by 
default  in  a  district  court  of  the  city  of  New  York,  upon  a  defec- 
tively Terified  complaint  and  without  proof,  Held^  that  an  appeal 
would  lie  to  the  New  York  court  of  common  pleas,  and  the  judgment 
must  be  reversed.  [^^]  In  such  case  the  general  term  has  no  discre- 
tion, but  must  grant  costs  to  the  appellant.  [*] 

The  right  of  appeal  from  a  judgment  taken  in  a  district  court  by  de- 
fault, was  not  abridged  by  the  giving  of  the  power  to  such  court  to 
open  the  default.  ['] 

Id  the  absence  of  a  properly  verified  complaint,  a  district  court  has  no 
power  to  enter  judgment  in  an  action  upon  contract,  without  proof 
of  toe  demand. ['J 

{Decided  July  17,  1882.) 

Appeal  from  judgment  of  a  district  court  of  the 
city  of  New  York. 

A  summons  and  a  complaint,  which  was  defectively 
verified,  were  duly  served  upon  the  defendant.     Upon 
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the  return  day  of  the  sammons,  the  defendant  failed 
to  appear  and  the  plaintiff  took  judgment  without 
proof,  as  though  his  complaint  had  been  sufficiently 
Terified,  and  from  the  judgment  thus  rendered,  thi» 
appeal  was  taken. 

Benjamin  TateSy  for  appellant. 
Randolph  Hurry ^  for  respondent. 

Van  Beunt,  J. — The  sufficiency  of  the  verification 
of  the  complaint,  it  is  not  necessary  to  consider  now,  as 
it  was  conceded  to  be  defective  upon  the  argument  of 
this  appeal  by  the  counsel  for  the  respondent,  but  we 
will  confine  ourselves  to  the  objection  that  no  appeal 
lies  from  a  judgment  entered  by  default. 

That  this  is  true  in  respect  to  the  judgments  of 
courts  of  record,  seems  to  be  sufficiently  established  by 
the  case  of  Maltby  ij.  Green  (1  Keyes^  548),  and  cases 
there  cited ;  but  that  a  different  rule  prevails  in  respect 
to  appeal  from  judgments  entered  by  default  in  the 
district  courts,  seems  to  be  equally  well  settled,  as  the^ 
Code  of  Civil  Procedure  has  made  express  provis- 
[*]  ion  for  appeals  from  judgments  in  cases  where  the 
defendant  has  not  appeared.  Section  3207  of  the 
Code  provides  that  section  3126  applies  to  actions  up- 
on contract  brought  in  a  district  court  of  the  city  of 
New  York.  Section 3126  provides  for  the  entry  of 
judgment  upon  a  properly  verified  complaint  without 
proof.  Section  3213  provides  that  an  appeal  from  a 
judgment  rendered  in  a  district  court  of  the  city  of 
New  York,  may  be  taken  in  the  cases  and  in  the  man- 
ner prescribed  in  articles  1st  and  2nd,  of  title  8,  of 
chapter  19  of  this  act,  with  respect  to  an  appeal  to  a 
county  court  from  a  judgment  rendered  by  a  justice 
of  the  peace,  and  not  otherwise ;  and  that  such  appeal 
must  be  taken  to  the  court  of  common  pleas  for  tha& 
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city  and  county.  Section  3046,  being  of  said  article  let 
above  mentioned,  provides  that  an  appeal  mast  be 
taken  within  twenty  days  after  the  entry  of  the  jndg- 
ment  in  the  justice's  docket,  except  that  where  a  de- 
fendant appeals  from  a  judgment  rendered  in  an  action 
wherein  he  did  not  appear,  and  the  summons  was  not 
personally  served  upon  him,  the  appeal  may  be  tdken, 
&c. 

This  language  clearly  shows  that  appeals  may 
[*]  be  taken  from  judgment  entered  in  the  district 
court,  where  the  defendant  did  not  appear,  and 
such  appeals  were  for  a  long  time  the  only  method  for 
opening  a  default  taken  in  such  courts.  Such  appeals 
were  entertained  in  the  cases  of  Howard  v.  Brown  (2  E. 
D.  Qmith^  247),  and  in  Jones  t).  Pridham  (3  E.  D. 
Smithy  155),  and  judgment  reversed  for  want  of  suffi- 
cient proof  of  the  plain tiflT  s  claim. 

The  right  of  appeal  was  in  no  way  abridged  by 
[•]    the  giving  of  the  power  to  open  defaults  to  the 
district  courts  themselves. 

This  appeal  being  authorized,  and  there  being 
[*]    no  proof  of  the  plaintiffs  claim,  the  complaint 
not  being  properly  verified,  the  judgment  canno't 
be  sustained.     Had  we  any  discretion  upon  the  sub- 
ject, we  would  not  give  costs,  but  the  statute  has 
[*]    placed  that  question  beyond  our  control  (Alburtis 
V.  McCready,  2  E.  D.  Smith,  39). 
The  judgment  must  be  reversed. 

YilS  Hoesen,  J.,  (concurring). — It  has  always  been 
the  rule  that  though  the  defendant  did.  not  appear  in 
an  action  before  the  justice  of  the  peace,  the  plaintiff 
could  not  obtain  judgment  without  proving  his  cause 
of  action  by  legal  evidence.  (2  WaiVs  Law  wnA  Prac- 
tice^ p.  635,  and  the  cases  there  cited.)  Where  the 
complaint  is  properly  verified,  and  is  served  with  the 
summons,  the  Code  of  Civil  Procedure,  sections  3207 
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and  3136  provides  that  no  proof  of  the  cause  of  action 
will  be  required  in  an  action  to  recover  for  a  breach  of 
contract.     Where  the  complaint  is  not  verified,   or 
where  it  is  not  verified  in  like  manner  as  a  verified 
pleading  in  the  supreme  court,  the  district  court  has 
no  authority  to  enter  judgment  without  proof  of 
["]    the  plaintiff^ s  demand.    Notwithstanding  the  de- 
fendant's non-appearance  at  the  trial,  an  appeal 
has  always  lain  to  the  county  court,  or  to  the  court  of 
common  pleas,  from  a  judgment  rendered  in  a  dis- 
f  ]    trict  court,  or  by  a  justice  of  the  peace,  where  the 
plaintiff's  cause  of  action  has  not  been  proved. 
See  authorities  already  cited. 
Judgment  reversed. 


KELLY,  Appellant,  v.  FRAZIER,  et  al., 

RESPONDEirrs. 

Supreme  Coubt,  First  Depabtmei^t  ;  General 

Tebm,  Januabt,  1882. 

§  999. 

Motion  to  set  ctnde  verdict.— The  epeeial  term  and  the  general  term  on  ap- 
peal can  entertain^  dUhough  the  defeated  party  did  not  except  to  the 
denial  of  hie  motion/^  a  non-suit^  nor  to  the  deiiial  of  his  mo^ 
turn  that  a  verdiet  he  directed  in  hi$  fofwr. 

The  court  has  the  power  to  set  aside  a  verdict,  if  it  is  not  snstaiiied 
by  the  evidence,  and  no  exception  is  required  to  entitle  the  defen- 
dants to  invoke  the  exercise  of  that  power.  [\*,'] 

Where  a  verdict  is  set  aside  as  against  the  evidence,  the  moving  party 
is  required  to  pay  the  costs  of  the  trial.  An  order  granting  such 
relief  and  awurding  costs  of  motion  to  the  prevailing  party,  is  im« 
warranted  by  the  practice  prevailing  on  this  Babject.[^] 

iDedded  May  27,  1883.) 

Appeal  from  an  order  made  at  trial  term,  setting 
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aside  a  verdict  of  the  jury  in  favor  of  the  plaintiff,  and 
granting  the  motion  made  by  the  defendants  for  a  new 
trial,  with  ten  dollars  oosts  against  the  plaintiff. 

This  action  was  bronght  by  plaintiff  to  recover  from 
defendants  the  value  of  a  hammer  and  attachments, 
claimed  by  plaintiff  to  be  his  property  and  to  have 
been  taken  from  him  by  the  defendants,  and  return 
refused  after  demand  made. 

The  answer  of  defendants  denied  plaintiiFs  title, 
and  the  value  of  the  hammer,  and  admitted  the  de- 
mand. 

The  issue  thus  joined  came  on  for  trial  before  Jus- 
tice DoNOHUE  and  a  jury.  Evidence  was  introduced 
by  defendants  to  contradict  plaintiff's  claim  of  owner- 
ship, but  no  evidence  was  imtroduced  to  show  that  It 
was  not  of  the  value  claimed  by  plaintiff. 

At  the  close  of  the  testimony  defendants'  counsel 
asked  that  a  verdict  be  directed  for  the  defendants, 
which  was  denied,  but  no  exception  was  taken  to  such 
ruling. . 

The  justice  then  charged  the  jury,  among  other 
things,  as  follows : 

^^  The  plaintiff  states  that  on  his  own  account  and 
without  any  connection  with  the  defendants  in  this 
suit,  he  bought  the  article  in  controversy,  and  was  en- 
titled to  the  possession  of  it,  and  that  he  had  possess- 
ion of  it  at  the  time  it  was  taken  from  him.  If  that  is 
so  and  he  jmid  for  it  with  his  own  money,  he  is  enti- 
tled to  recover  what  the  article  is  really  worth." 

No  exception  was  taken  by  the  defendants  to  such 
portion  of  said  charge. 

The  jury  brought  in  a  verdict  for  the  plaintiff  for 
$100. 

A  motion  was  then  made  by  the  defendants  for  a 
new  trial  upon  the  minutes,  and  upon  the  exceptions, 
as  against  the  weight  of  evidence,  which  motion  was 
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granted,  with  ten  dollars  costs  against  the  plaintif . 
To  this,  exception  was  duly  taken.  The  order  entered 
thereon  fails  to  state  on  what  ground  said  verdict  was 
set  aside. 

Cardan  A  McOrea^  for  appellant. 
Jacob  F.  Miller^  for  respondents. 

Dakikls,  J. — ^An  examination  of  the  exceptions 
taken  npon  the  trial,  sustains  the  conclusion  that  they 
presented  no  ground  upon  which  the  verdict  in  the 
case  could  be  set  aside.  The  order  must  consequently 
have  been  made  because  the  conclusion  of  the  jnry 
was  considered  to  be  unwarranted  by  the  evidence. 
No  exception  was  taken  in  the  case  presenting  that 
point,  but  after  the  conclusion  of  the  jury  was  an- 
nounced, a  motion  was  made  upon  the  minutes  which 
resulted  in  the  order  setting  aside  the  verdict.  This 
order  is  now  resisted  as  unwarranted,  upon  the  au- 
thority of  Peake  v.  Bell  (7  Hun^  454),  where  it  was 
held  that  a  failure  to  move  for  a  nonsuit,  or  to  request 
the  direction  of  a  verdict  by  the  defendant,  would  pre- 
clude him  from  afterwards  moving  to  set  it  aside  as 
against  the  evidence.  And  the  cases  of  Rowef. 
Stevens  (44  How.  10),* and  Sickels  v.  GilUes  (46  Id,  94), 
are  relied  upon  as  authorities  sustaining  this  proposi- 
tion, and  they  certainly  appear  entitled  to  be  so  con- 
sidered. But  the  conclusion  which  they  maintain  is 
plainly  in  conflict  with  the  right  as  it  has  been  siecur- 
ed  by  law  to  the  defeated  party,  for  such  a  party 
[*]  has  in  express  terms  been  provided  with  the  right 
to  move  to  set  aside  the  verdict  either  upon  excep- 
tions or  because  it  may  be  contrary  to  the  evidence. 
{Code  of  Civil  Procedure,  %  999.) 

This  right  has  not  been  rendered  dependent  upon 

*  S.  C.  84  Supr.  486 ;  \%  A6&.  N.  S.  889. 
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the  fact  that  an  exception  may  have  been  taken  rais- 
ing the  same  point,  bnt  it  has  been  reserved  in 
[■]  terms  clearly  indicating  the  purpose  to  provide  itj 
where  no  exception  whatever  may  have  been  taken. 
And  it  was  so  treated  and  considered  when  a  similar 
provision  was  in  force  nnder  the  preceding  Code,  and 
even  before  that,  applications  of  this  natnre  were  not 
uncommonly  made  and  sustained  by  the  courts.  (1 
BuTTiU  Prac.^  2nd  edition,  468;  Algro  t).  Duncan, 
89  iT.  Z.  313 ;  Wright  v.  Hunter,  46  Id.  409  ;  Thomp- 
son  t).  Menck,  22  H(m.  431.) 

In  Barrett  t).  Third  Av.  R.  R.  Co.  (45  N.  T.  628), 
also  one  of  the  cases  upon  which  Peake  v.  Bell  was  de- 
cided, it  wus  held  that  ^^  Motions  to  set  aside  verdicts 
as  contrary  to  evidence,  as  well  as  motions  for  a  new 
trial  upon  the  ground  of  newly  discovered  evidence,  are 
not  governed  by  any  well  defined  rules,  but  depend  in 
a  great  degree  upon  the  peculiar  circumstances  of  each 
case.  They  are  addressed  to  the  sound  discretion  of 
the  court,  and  whether  they  should  be  granted  or  re- 
fused, involves  the  inquiry  whether  substantial  justice 
has  been  done — ^the  court  having  in  view  solely  the 
attainment  of  that  end."  {Id.  632.)  And  what  was 
afterwards  said  as  to  the  necessity  of  an  exception,  re- 
lated entirely  to  the  power  of  review  vested  in  the 
court  of  appeals.  It  has  no  application  whatever  to 
the  power  of  the  special  term,  or  that  of  the  court  in 
which  the  verdict  may  have  been  recovered,  to  set  aside 
a  verdict  as  against  the  evidence.  When  a  motion  of 
this  nature  is  made  before  either  of  these  tribunals, 
the  governing  principle  is  that  which  has  already  been 
quoted.  This  view  is  further  sustained  by  Hamilton 
t).  Third  Av.  R.  R.  Co.  (53  If.  Y.  25).  There  it  was 
held  to  be  the  law  that,  "The  special  term  upon  the 
motion  and  the  general  term  upon  the  appeal  from  its 
order,  had  the  power,  and  it  was  the  duty  of  each  to 
examine   and   determine   whether   the   verdict   was 
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against  the  weight  of  evidence  and  the  jostice  of  the 
cas^e,  and  if  of  opinion  that  it  was,  to  set  it  aside,  and 
order  a  new  trial.  The  further  duty  was  incumbeot 
upon  them  to  examine  whether  npon  the  trial  the  de- 
fendant sustained  any  injury  from  the  jury  haying 
been  misled  by  improper  remarks  of  the  judge  dariog 
the  trial,  which  were  not  excepted  to  or  not  the  pro- 
per subject  of  an  exception  ;  but  this  court  has  no  such 
power.  We  can  only  examine  the  questions  of  law  aris- 
ing upon  the  exceptions  taken  during  the  trial."  (id. 
27.)  A  conclusion  of  very  much  the  same  nature  was 
expressed  in  Smith  v.  MtDA  life  Ins.  Co.  (49  If.  T.  211), 
where  the  late  Judge  Pegkhah  stated  that  it  was  the 
duty  of  the  supreme  courts  ^^  To  set  aside  a  verdict 
which  is  against  the  clear  weight  of  the  evidence." 
^^  Justice  would  be  promoted  if  the  supreme  court 
should  more  frequently  exercise  its  unquestioned  right 
of  reviewing  verdicts  upon  the  fects."    {Id.  216.) 

The  doctrine  of  these  cases  upon  this  subject  as 
well  as  this  provision  of  the  Code,  are  in  conflict  with 
the  conclusion  reached  in  Peake  v.  Bell,  and  they  very 
fully  sustain  the  practice  followed  at  the  triaL  Itwaa 
within  the  power  of  the  court  to  set  aside  the  ver- 
[•]  diet  if  it  was  not  sustained  by  the  evidence,  and 
no  exception  was  required  to  entitle  the  defend- 
ants to  invoke  the  exercise  of  that  power. 

The  recovery  in  the  action  for  the  value  of  a  drop 
hammer  with  its  pulleys  and  attachments,  and  the 
evidence  elicited  from  the  plaintiff  as  a  witness  npon 
the  trial  was  all  that  was  given  to  sustain  his  title  to 
the  property.  At  the  time  when  it  was  purchased  he 
was  either  employed  by,  or  interested  with  the  Grays 
in  their  business,  and  by  their  testimony  it  was  stated 
that  the  property  had  been  purchased  by  the  plaintiff 
on  their  account.  And  the  evidence  of  Conover,  who 
was  in  the  same  employment,  directly  tended  to  con- 
firm the  testimony  given  by  the  Grays  upon  this  sub- 
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jeot,  for  it  showed  tiiat  the  plaiTitiflf  waa  about  the 
office  in  and  out,  buying  and  selling  machinery  for 
Gray.  The  evidence  that  this  particular  machinery  was 
also  so  purchased  was  also  very  materially  sustained 
by  tile  manner  in  which  the  purchase  appears  to  have 
been  made.  For  the  plaintiff  stated  that  he  bought  it 
on  the  10th  day  of  April  of  the  Watsons,  for  the  price 
of  $20,  and  in  the  transaction  he  delivered  them  a 
check  to  his  own  order  made  by  Gray  for  the  sum  of 
$25. 

This  check  was  endorsed  by  the  plaintiff,  and  also 
by  Watson  &  Company.  And  Gray  testified  that  he 
drew  it  at  the  request  of  the  plaintiff  to  enable  him  to 
buy  this  hammer,  and  at  the  same  time  made  the  en- 
try in  the  check-book  that  it  was  drawn  to  pay  for  the 
drop  hammer.  The  evidence  upon  the  trial  very  de- 
cidedly preponderated  against  the  plaintiff,  and  as  the 
purchase  of  the  hammer  was  connected  by  his  own 
evidence  with  the  disposition  of  this  check,  it  was  en- 
titled to  no  such  weight  or  consideration  from  the  jury 
as  to  justify  them  in  founding  their  verdict  upon  it. 
Both  John  Gray  and  JRobert  Gray  contradicted  him  in 
the  most  direct  terms,  and  showed  that  the  hammer 
was  purchased  in  the  same  manner  as  the  plaintiff  had 
bought  other  articles  in  the  business  carried  on  by  the 
Grays.  The  trath  of  their  statements  was  in  a  general 
way  confirmed  by  the  testimony  of  Conover,  and  that 
left  the  evidence  of  the  plaintiff  impaired  to  such  an 
extent  that  the  verdict  rendered  upon  it  was  with- 
out any  probable  supx)ort. 

It  appeared  that  the  defendants  purchased  the  ham- 
mer from  the  Grays.  By  that  purchase  they  succeeded 
to  its  title,  for  the  Grays,  under  the  circumstances,  had 
the  power  to  sell  and  transfer  the  title  to  it. 

By  the  order  made,  ten  dollars  costs  of  the  mo- 

[*]    tion  were  allowed  to  the  defendant.    This  jmrt  of 

the  order  was  unwarranted  by  the  practice  prevail- 


328  CIVIL    PROCEDUKE    REPORTS. 

Garter  «.  Hoffman. 

ing  upon  this  subject,  for  when  a  verdict  is  set  aside 
as  against  the  evidence,  the  nioving  party  is  required  to 
pay  the  costs  of  the  trial.  Bailey  v.  Park  (5  JETuiif  41). 
In  that  resi)ect  the  order  should  be  modified,  and 
an  order  entered  setting  aside  the  verdict  upon  pay- 
ment by  the  defendants  of  the  costs  of  the  trial,  and  as 
so  modified  it  should  be  affirmed  without  costs  of  the 
motion  or  costs  of  the  appeal  to  either  party. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 


CARTER,  ET  AL.  V.  HOFFMAN. 

N.  T.  Mabine  Coubt,  Special  Term  ;  Septembeb, 

1882. 

§  652. 

Fareiffn  judgment.^When  defendant  may  le  arrested  in  action  on, — 

Provisional  remedies  governed  by  lex  fori. 

When  in  an  action  upon  a  foreign  judgment,  the  requisites  to  obtain 
an  order  of  arrest,  in  accordance  with  the  Code,  are  complied  with, 
and  one  has  been  granted,  it  will  be  upheld  irrespective  of  what  the 
foreign  court  would  have  done  or  did  under  the  circumstancea. 
Provisional  remedies  are  governed  by  the  lex  fori. 

{Decided  September  28,  1882.) 

Motion  to  vacate  an  order  of  arrest. 

This  is  an  action  upon  a  judgment  of  the  circuit 
court  of  Hunterdon  county,  N.  J.,  recovered  upon  a 
claim  for  money  collected  by  defendant  for  eighteen 
dressed  hogs,  sold  by  him  as  the  factor  of  the  plaintiff, 
for  which  he  failed  to  account.  An  order  of  arrest  was 
granted  in  the  action  in  N.  J.  on  the  ground  that  the  de- 
fendant was  about  to  abscond,  which  order  wassubse- 
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quently  vacated.  The  order  of  arrest  in  this  action 
which  the  defendant  now  moves  to  vacate,  was  granted 
on  the  ground  that  he,  acting  as  plaintiffs'  factor  in  a 
fiduciary  capacity,  had  collected  money  belonging  to 
them  which  he  had  converted  to  his  own  use. 

8.  Perry  SfurgeSj  for  motion. 

Chester  Wblvertorij  opposed. 

Nehbbas,  J. —  This  is  an  action  brought  upon  a 
foreign  judgment.  Under  section  653  of  the  Code,  an 
order  of  arrest  has  been  granted  herein,  and  this  sec- 
tion has  been  upheld  and  construed  in  Baxter  v.  Brake 
(86  If.  T.  602).  But  the  defendant  contends  that  hav- 
ing been  arrested  in  the  action  brought  in  New  Jersey, 
in  which  the  judgment  sued  upon  was  recovered,  it  is 
res  adjudicata  here.  I  cannot  agree  with  this  conten- 
tion. Provisional  remedies  are  governed  by  the  lex 
fori  {Story's  Corifiict  of  Laws,  §§  666,  667).  What- 
ever may  be  the  procedure  governing  them  in  that  State, 
that  cannot  obtain  here«  If  the  requisites  to  obtain 
an  order  of  arrest,  in  accordance  with  the  Code,  are 
complied  with,  it  will  be  upheld  irrespective  of  what 
the  foreign  court  would  have  done  or  did  under  the 
circumstances. 

It  follows  that  the  motion  to  vacate  must  be  denied, 
with  ten  dollars  costs,  to  abide  event. 
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THE    MARKET    NATIONAL    BANK    OP    NEW 
YORK,  f>.  THE  PACIFIC  NATIONAL  BANK 

OP  BOSTON,  MASS. 

SiTPBEME  COUET,   PlEST  DePAETMENT,   SPECIAL 

.  Tebm;  Septembsb,  1882. 
§§  1216,    1217,  3848. 

WarrarUqf  attaehtMtU, —  WhenjudgmaU  cannot  be  entered  unless  iiisu- 
sued  and  levied, — Banic  organized  under  act  of  congress^  and  lo- 
cated Uiithin  the  State^  is  a  domestic  corporation. — Attach- 
ment cannot  issue  against  insolvent  national  batik. — 
Burden  of  showing  insoheney  on  defendant, 
— Must  be  clearly  proven. 

Where  the  summons  in  an  action  wera  senred  without  the  State,  and 
the  defendant  did  not  demand  a  copy  of  the  complaint,  nor  plead, 
no  judgment  can  be  rendered  unless  a  warrant  of  attachment  against 
the  property  of  the  defendant  has  been  issued  and  levied,  and  in 
ease  the  attachment  is  set  aside,  all  proceedings  following  must 
fall.n 

A  bank  incorporated  under  an  act  of  congress,  and  located  in  this 
State,  is  a  domestic  corporation  within  the  meaning  of  the  Code.  ['] 

Section  5242  of  the  United  States  Reyised  Statutes,  which  proyides 
that  '*no  attachment,  injunction  or  execution,  shall  be  issued 
against"  a  national  banking  association  or  its  property,  bef(»re 
judgment,  applies  only  to  such  national  banks  as  are  insolyent.['] 

The  burden  of  showing  that  a  national  bank  was  insoWent  at  the  time 
an  attachment  was  issued  against  it,  on  a  motion  to  set  it  aside  o**^ 
that  ground,  is  upon  the  defendant.  That  fact  should  be  made  to 
clearly  appear,  or  else  the  attachment  should  be  maintained. [<] 

(Decided  SepUmber  29,  1882.) 

Motion  to  set  aside  an  attachment,  judgment,  exe- 
cution and  levy  thereunder. 

The  facts  are  stated  in  the  opinion. 

Yanderpoely  Oreen  <6  Cuming^  for  the  motion. 
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Ahram  Wakeman  ( Waikeman  &  Lotting,  attorneys), 
opposed. 

Haight,  J. — ^This  action  was  brought  to  recover 
the  amount  of  five  certificates  of  deposit  issued  by 
the  defendant  and  now  held  by  the  plaintiff,  amount- 
ing to  the  sum  of  $26,393.47.  An  attachment  was  is- 
sued and  levied  upon  the  property  of  the  defendant  in 
the  city  of  New  York.  An  order  of  publication  of  the 
summons  was  obtained,  and  the  summons  was  served 
I)ersonally  without  the  State.  Judgment  was  entered 
July  6,  1882,  for  the  amount  of  such  certificates  and 
costs.  The  defendant  now  moves  to  vacate  the  judg- 
ment, the  execution,  the  warrant  of  attachment  and  the 
levy  made  thereunder. 

This  action  is  brought  to  recover  a  sum  of  money 
only.  The  summons  was  served  without  the  State. 
The  defendant  did  not  demand  a  copy  of  the  complaint, 
or  plead.  In  such  cases  no  judgment  could  be  ren- 
dered except  in  an  action  where  a  warrant  of  at- 
[*]  tachment  against  the  property  of  the  defendant 
has  been  issued  and  levied  ux>on  'propertj  {Oode^ 
§§  1216,  1217, 707  and  635).  It  therefore  follows  that  in 
case  the  attachment  is  set  aside  all  the  proceedings 
following  must  fall. 

It  is  contended  that  the  plaintiff  and  defendant  are 
both  foreign  corporations,  and  that  the  plaintiff  being 
a  foreign  corporation  is  not  authorized  by  the  Code  to 
bring  this  action.  The  plaintiff  and  defendant  are  in- 
corporated under  an  act  of  congress.  The  legislature 
has  defined  a  domestic  corporation  to  be  a  corporation 
created  by  or  under  the  laws  of  the  State,  or  located  in 
the  State,  and  created  by  or  under  the  laws  of  the 
United  States,  or  by  or  pursuant  to  the  laws  in  force  in 
the  colony  of  New  York  before  the  19th  day  of  April, 
1776.  Every  other  corporation  is  a  foreign  corporation 
{Ood€y  §  3343,  subd.  18). 
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The  plainiiffy  being  located  ia  this  State,  and 
[']  organized  under  the  laws  of  congress,  must  there- 
fore be  regarded  as  a  domestic  corporation  within 
the  meaning  of  the  Code.  Section  1780  of  the  Code 
provides:  ^^An  action  against  a  foreign  corporation 
may  be  maintained  by  a  resident  of  this  State  or  by  a 
domestic  corporation  for  any  cause  of  action.  An  ac- 
tion against  a  foreign  corporation  may  be  maintained 
by  another  foreign  corporation,  or  by  a  non-resident  in 
one  of  the  following  cases  only :  first,  where  an  action  is 
brought  to  recover  damages  for  a  breach  of  contract 
made  within  the  State,  or  relating  to  property  situated 
within  the  State  at  the  time  of  the  making  thereof," 
&c. 

I  have  not  been  furnished  with  a  copy  of  the  com 
plaint  in  this  action,  but  the  moving  affidavits  on  the 
part  of  the  defendant  state  the  cause  of  action  to  be  to 
recover  the  sum  of  $24,390,  with  interest,  as  damages 
for  non-payment  by  the  defendant  of  certain  evi- 
dences of  indebtedness  which  were  alleged  to  have 
been  made  and  issued  by  the  defendant,  to  be  payable 
on  demand.  The  failure  to  pay  the  certificates  on  de- 
mand was  a  breach  of  a  contract,  and  I  fail  to  see  why 
the  cause  of  action  is  not  one  provided  for  by  this  sec- 
tion of  the  Code. 

It  is  contended  further  that  at  the  time  of  the  issu- 
ing and  levy  of  the  attachment,  on  the  19th  day  of 
November,  1881,  that  the  defendant  was  insolvent,  and 
that  the  attachment  was  therefore  prohibited  by  sec- 
tion 6242  of  the  United  States  B^vised  Statutes. 

This  section  of  the  statutes  was  construed  by 
the  court  of  appeals  in  the  case  of  Robinson  r>.  The 
National  Bank  of  Newbeme,  reported  in  81  N.  T. 
386,  392.  It  was  there  held  that  the  statute  ap- 
[•]  plied  only  to  such  national  banks  as  were  insol- 
vent. It  therefore  becomes  important  to  determine 
whether  or  not,  at  the  time  of  issuing  and  levying  of 
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this  attachment,  the  defendant  was  insolvent.  It  ap- 
pears from  the  aflSdavits  that  on  the  day  preceding  the 
issuing  and  levying  of  the  attachment,  the  18th  of 
November,  one  Daniel  Needham^  a  bank  examiner, 
under  the  direction  of  the  Hon.  John  J.  Knox,  comp- 
troller of  the  currency,  took  possession  of  the  bank 
and  made  an  examination,  and  reported  to  the  comx>- 
troller  of  the  currency  in  reference  to  its  affairs.  For 
some  time  thereafter  the  bank  remained  in  charge  of 
the  examiner  ;  but  subsequently,  and  on  the  14th  day 
of  March,  1882,  the  comptroller  of  the  currency,  after 
the  examination  as  to  its  affairs,  concluded  that  it  was 
solvent,  and  authorized  its  board  of  directors  to  again 
open  the  bank  and  commence  business.  The  bank 
thereupon  resumed  business,  and  continued  until  May 
20,  1882,  when  it  went  into  liquidation  and  a  receiver 
was  appointed.  *  During  this  time  upward  of  two  mil- 
lions of  the  assets  of  the  bank  were  disposed  of  in  the 
payment  of  its  creditors  in  full. 

I  have  carefully  been  through  the  figures  presented 
by  the  several  reports  of  the  examiner  to  the  comptrol- 
ler of  the  currency,  statements  made  by  its  board  of 
directors,  &c.,  upon  the  18th  day  of  November,  1881, 
the  nth  day  of  March,  1882,  March  14th,  1882,  and 
the  report  bearing  date  July  11th,  1882.  It  would  ap- 
pear from  the  last  report  that  many  of  the  assets  de- 
preciated in  value,  find  that  a  portion  of  the  bills 
receivable  were  uncollectable.  But  I  am  not  satisfied, 
from  the  affidavits  presented,  that  this  was  the  case  on 

the  18th  of  November,  1881.  The  burden  of  show- 
[*]    ing  that  the  bank  was  insolvent  at  that  time  is 

upon  the  defendant.  That  fact  should  be  made 
to  clearly  appear,  or  else  the  attachment  should  be 
maintained.  The  board  of  directors,  the  examiner, 
and  the  comptroller  of  the  currency,  after  a  careful 
examination,  all  agreed  that  the  bank  was  solvent. 
The  fact  that  the  bank,  months  afterward,  had  to  sus- 
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pend  and  go  into  liquidation,  standing  alone,  I  do  not 
regard  as  sufficient  to  authorize  a  finding  tliat  they 
were  mistaken. 

I  regard  the  equities  of  the  case  as  being  with  the 
plaintiff.  A  large  sum  of  money,  in  the  neighbor- 
hood of  two  millions,  has  since  the  levy  been  paid  out. 
Had  the  bank  at  that  time  gone  into  the  hands  of  a  re- 
ceiver, the  plaintiff  would,  with  other  creditors,  have 
been  entitled  to  have  shared  according  to  the  amount 
of  its  claim  in  this  fund,  of  which  it  is  now  deprived. 

I  am  of  the  opinion,  that  under  all  the  circumstances 
of  this  case,  the  motion  should  be  denied. 


CASTREE,   ET  AL.,   V.  KIRBT. 

N.  T.    Mabikb  Court,    Special   Tebm,    Octobeb, 

1882. 

§  650, 

Order  qf  arrest, — May  he  granted  in  aetitm  for  the  convereion  cf  money 
reeeited  in  a  fiduciary  eapaeity^  although  some  of  the  money 

I0M  receveed  in  another  State, 

Where  an  agent  for  the  sale  of  goods,  in  the  course  of  hh  employment 
received  money  belonging  to  his  principal,  and  conyerted  it  to  bis 
own  ttse,  an  order  of  arrest  g^nted  in  an  action  therefor,  will  be 
sustained,  although  part  of  the  money  was  collected  outside  tb«t 
State,  and  the  agent  himself  was  not  a  resident  of  the  State.  The 
statute  does  not  limit  the  place  where  the  money  was  obtained,  un- 
der such  circumstances,  and  consequently  the  lex  fori  governs. 

Motion  by  defendant  to  vacate  an  ord^r  of  arrest. 

The  defendant,  a  citizen  of  New  Jersey,  as  the 
agent  of  the  plaintiffs,  sold  cigars  for  them  in  the 
States  of  New  York,  New  Jersey  and  Connecticut. 
He  collected,  in  the  course  of  his  employment,  varioua 
sums  belonging  to  the  plaintiffs,  but  did  not  pay  the 
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same  over  to  them.  They,  thereupon,  brought  this 
action  claiming  $1249,  and  procured  an  order  of  arrest, 
under  which  defendant  was  arrested.  At  the  trial  it  ap- 
peared that  the  defendant  had  collected  in  New  Y  jrk, 
$497.85,  in  New  Jersey,  $380.50,  and  in  Connecticut, 
$83.75,  belonging  to  plaintiffs,  which  he  had  failed  to 
pay  over  to  them.  Judgment  was  rendered  in  plain- 
tiffs' favor  for  the  total  amount  so  collected,  and  the 
defendant  thereafter  made  this  motion  to  vacate  the 
aforesaid  order  of  arrest. 

P.  Yan  Antwerp^  for  motion. 

Alfred  Mclntire  {Cromwell  O.  Mact/j  attorney), 
opposed. 

Nehkbas,  J. — It  is  conceded  that  the  defendant 
acted  in  a  fiduciary  capacity  with  respect  to  plaintiffs, 
and  collected  moneys  which  he  has  failed  to  turn 
over.  Upon  this  ground  an  order  of  arrest  was  ob- 
tained under  section  650  of  the  Code.  I  am  asked  to 
vacate  this  order  on  the  ground  that  some  of  the 
money  was  collected  in  another  State.  I  am  unable 
to  find  any  statute  or  authority  to  warrant  this  con- 
tention. The  statute  does  not  limit  the  place  where 
the  money  was  obtained  under  such  circumstances, 
and  consequently  the  lex  fori  must  govern.  The  ques- 
tion has  been  directly  passed  upon  in  Yates  v.  Blod- 
gett  (8  How.  Pr.  978);  Frost  v.  M'Carger  (14  Id.  131); 
Arthurton  r>.  Dalley  (20  Id.  311),  wherein  orders  of 
arrest  under  similar  circumstances  were  upheld.  The 
case  of  Brown  «.  Ashbough  (40  How.  Pr.  226),  cited 
by  defendant's  counsel,  sustains  this  view.  The  other 
oases  cited  are  not  in  point.  It  follows  that  the  mo- 
tion to  vacate  the  order  of  arrest  must  be  denied,  with 
costs. 
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KOSTBR,  ET  AL.,  V.  VAN  SCHAICK,  et  al. 
N.  T.  CouBT  OP  Common  Pleab,  Special  Tkbm; 

OCTOBEB,  1882. 
§  2265. 

Summary  Proceedings. — Whm  stay  on  appeal  from  judgment  vi,  imow- 

thoriged, — When  court  cannot  enjoin  exeeution  of  warrant  tnued 

in  proceedings  for  JoreibU  entry  and  detainer. 

There  is  no  provision  for  a  stay  upon  an  appeal  from  a  judgment  en- 
tered in  summary  proceedings  in  case  of  tenant  holding  over  after 
expiration  of  term,  or  in  case  of  forcible  entry  or  detainer,  except 
where  there  are  allegations  of  fraud  or  collusion  in  the  proceedings* 
or  that  the  magistrate  had  no  jurisdiction.  [*] 

The  court  has  no  power  to  issue  an  injunction  to  stay  the  execution  of 
a  warrant  issued  in  proceedings  for  forcible  entry  and  detainer, 
pending  an  appeal  from  the  judgment  on  which  it  was  issued. [*] 

{Decided  October  27,  1882.) 

Motion  to  make  permanent  a  temporary  injunction 
granted  on  appeal  from  judgment  in  proceedings  for 
forcible  entry  and  detainer. 

The  opinion  states  the  facts. 

AdolpTius  H.  StozbeTj  for  motion. 

Charles  W.  Brooke^  opposed. 

Van  Brunt,  J. — ^This  is  an  application  for  an  in- 
junction to  restrain  the  execution  of  a  warrant  issued 
in  a  proceeding  for  forcible  entry  and  detainer,  x>6nd- 
ing  an  appeal  from  the  judgment  entered  in  said  pro- 
ceeding. 

It  is  claimed  upon  the  part  of  the  plaintiffs  that 
under  section  2265  this  court  has  authority  to  issue 
such  an  injunction.  By  section  2233  proceedings  in 
cases  of  forcible  entry  and  detainer  are  made  to  con- 
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form  to  snmmaxy  proceedings  for  the  x>OBsession  of 
real  property.  An  examinatioD  of  those  sections  shows 
that  in  many  respects  they  are  but  a  re-enactment  of 
the  provisions  of  the  Revised  Statutes.  Subdivisions 
I,  2  and  3  of  section  2254,  which  provides  for  the  cases 
in  which  a  party  may  obtain  a  stay  where  a  final  order 
is  made  requiring  the  delivery  of  i)ossession  of  pro- 
perty to  the  petitioner,  are  but  re-enactments  of  sec- 
tions 44,  46  and  46,  pages  515  and  516  of  the  second 
volume  of  the  Revised  Statutes.  Section  47  provides 
that  the  supreme  court  may  award  a  certiorari  for  the 
purpose  of  examining  any  adjudication  made  upon 
any  application  thereby  authorized. 

Instead  of  certiorari,  the  Code  provides  for  an  ap- 
peal. The  section  then  provides  that  the  proceedings 
on  any  such  application  shall  not  be  stayed  or  sus- 
pended by  said  writ  of  certiorari  or  any  other  writ  or 
order  of  any  court  or  officer.  It  has  been  held  that 
the  proceedings  of  a  landlord  for  the  removal  of  the 
tenant  can  only  be  stayed  by  a  court  of  equity  where 
it  is  alleged  that  the  proceedings  before  the  justice  are 
fraudulent  or  collusive,  or  that  the  magistrate  has  no 
jurisdiction  (Sherman  v.  Wright,  49  JV.  T.  227).* 
Section  2265  of  the  Code  is  but  a  re  enactment  of  the 
latter  clause  of  section  47,  and  incorporated  therein  is 
the  law  as  declared  by  the  decision  of  the  courts. 
Section  2265  provides  that  where  a  petition  is  present- 
ed as  prescribed  in  this  title,  the  proceedings  thereux)on 
before  the  final  order,  and  if  the  final  order  awards  de- 
livery of  the  possession  to  the  petitioner,  the  issuing 
or  execution  of  the  warrant  thereupon,  cannot  be  stayed 
or  suspended  by  any  court  or  judge,  except  in  one  of 
the  following  methods : 

First.    By  an  order  made  for  an  undertaking  filed 


*  See  Cassel  v,  Fisk,  ante,  94,  and  note  on  lojanction  in  Summary 
Proceedings,  1  N,  7.  Civ.  Pro,  435. 
Vol.  II.— 23 
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upon  an  appeal  in  a  case  and  in  the  manner  specifi- 
cally prescribed  for  that  purpose  in  this  title. 

Second.  By  an  injunction  order  granted  in  an  ac- 
tion against  the  petitioner.  Such  an  injunction  shall 
not  be  granted  before  the  final  order  in  a  special  pro- 
ceeding, except  in  the  case  where  an  injunction  would 
be  granted  to  stay  the  proceedings  in  an  action  of 
ejectment  brought  by  the  petitioner,  upon  like  terms, 
or  after  the  final  order :  except  in  a  case  where  an  in- 
junction would  be  granted  to  stay  the  execution  of  the 
final  judgment  in  such  an  action  and  upon  the  like 
terms. 

The  only  provision  made  by  the  Code'for  a  stay  of 
summary  proceedings  upon  appeal  is  in  the  case 
where  the  lessee  or  tenant  holds  over  after  a  default 
in  the  payment  of  rent.  There  is  no  provision  for  a 
stay  upon  an  appeal  in  the  case  of  a  tenant  holding 
over  after  expiration  of  term,  or  in  the  case  of  forcible 
entry  or  detainer,  unless  it  is  found  in  subdivision 
[*]  1  or  2  of  section  2265.  The  language  of  subdi- 
vision 2  does  not  give  the  court  any  general  power 
to  enforce  the  execution  of  a  warrant,  but  simply  pro- 
vides that  such  injunction  may  be  granted  in  a  case 
where  an  injunction  would  be  granted  to  stay  the 
execution  of  the  final  judgment  in  an  action  of  eject- 
ment and  upon  the  like  terms.  This  is  merely  decla- 
ratory of  an  equitable  jurisdiction  which  the  courts 
had  long  exercised,  and  which  depended  upon  allega- 
tion of  fraud  or  collusion  in  the  proceedings,  or  that  the 
magistrate  had  no  jurisdiction. 

There  is  no  pretence  in  the  case  at  bar  of  fraud  or 
want  of  jurisdiction,  but  simply  that  the  magistrate 
has  committed  errors  in  the  proceedings  which  render 
them  void. 

Prior  to  the  adoption  of  the  Code  these  errors  could 
only  be  reviewed  upon  certiorari ;  now  they  can  be 
reviewed  upon  appeal ;  but  I  can  find  no  authority 
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given  to  the  court  by  any  provisions  of  the  Code,  nor 
can  I  find  that  the  court  ever,  prior  to  the  adoption 
of  the  Code,  had  claimed  any  power  to  restrain  by  in- 
junction the  execution  of  the  warrant  in  snch  proceed- 
ings, except  for  fraud  or  want  of  jurisdiction.  In  fact 
the  section  of  the  revised  statutes  above  referred  to 
prohibits  such  intervention  upon  the  part  of  the  court; 
and  section  2366  is  equally  positive  in  its  terma,  ex- 
cept that  it  reserves  the  right  to  a  stay  in  certain  cases 
by  subdivision  1,  and  to  aa  injuaction  in  certain  other 
cases  mentioned  in  subdivision  2,  neither  of  which 
subdivisions  authorize  "this  court  to  issue  the  injunc- 
tion prayed  for  herein. 

As  to  wliether  the  judge  who  tried  the  proceeding 
has  the  power  to  stay  the  execution  of  the  warrant  by 
order,  upon  the  giving  of  an  uudertaking  or  otherwise, 
by  virtue  of  the  provisions  of  subdivision  1  of  section 
3265,  it  is  not  necessary  that  I  should  express  an 
opinion,  as  the  decision  of  that  question  is  not  neces- 
sary to  the  disposition  of  this  motion. 

I  am  of  the  opinion,  therefore,  that  this  conrt  has 
['J  no  power  to  issue  the  injunction  prayed  for,  and 
that  the  temporary  injunction  should  be  dissolved, 
with  costs. 
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SCHWAB,  Respoitdent,  v.  ELIAS,  and  Ano./ 

Appellants. 

N.  T.  Marine  Coubt,  General  Term  ;  October, 

1882. 

§  999. 

Keto  trial. —  When  general  term  wiR  set  €uide  verdiet  and  grant  new  triaL 
— The  general  term  of  the  marine  court  has  like  power  to  that  of 
the  supreme  court  to  examine^  o»  appeal^  into  the  facts 
and  law  of  a  case, — Agreement  of  factor  to  pay 
for  goods  sold  by  him  for  which  his 
customers  failed  to  pay,  not 
within  statute  qf frauds. 

Where  in  an  action  by  a  salesman  and  collector,  for  a  balance  dae  him 
for  compensation  for  his  services  as  such,  one  of  the  defenses  was 
that  the  contract  between  the  parties  provided  that  the  plaintiff 
should  be  liable  for  the  payment  for  goods  sold  by  him  and,  when 
his  customers  made  default  in  payment,  the  sum  of  their  indebted- 
ness was  to  be  deducted  from  the  plaintiff's  compensation  and  that 
the  balance  claimed  by  him  was  retained  pursuant  to  the  agreement, 
and  the  judge  at  the  trial  charged  the  jury  that  *Mf,  as  testified  to,  the 
plaintiff  made  a  verbal  agreement  by  which  he  agreed  that  any  bad 
debts  made  to  the  defendant's  firm,  in  consequence  of  the  selling  of 
goods  to  customers  who  failed  to  pay,  he  would  pay  the  same,''  the 
agreement  *'  ia  void  under  the  statute  of  frauds,  as  it  was  an  agree- 
ment to  answer  for  the  debt,  default  or  miscarriage  of  another." 
ffeld^  that  the  judge  incorrectly  inferred  that  in  law,  such  agree- 
ment would  be  within  the  operation  of  the  statute  requiring  certain 
agreements  to  be  in  writing  and  subscribed  by  the  party  to  be 
bound ;  [*]  that  it  was  clearly  an  original  contract  between  the  par- 
ties to  the  action  founded  upon  a  consideration, — i, «.,  the  employ- 
ment— moving  between  the  parties  themselves,  and  in  no  sense  a 
collateral  undertaking.  ['J 

If  the  judge  at  the  trial  misdirects  the  jury  on  matters  of  law  material 
to  the  issue,  whatever  may  be  the  nature  of  the  case,  the  verdict  will 
be  set  aside  and  a  new  trial  granted.  ['] 

The  marine  court  has  like  power  to  that  of  the  supreme  court  to  ez« 
amine,  on  appeal,  the  facts  of  a  case,  and  the  directions  as  to  the 
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law.    If,  upon  the  whole  case,  it  is  apparent  that  injustice  has  been 
done,  the  court  will,  in  its  judicial  discretion,  grant  a  new  trial, 
although  no  objection  or  exception  was  taken  on  the  triaL[^] 
{DeeSUd  November  3,  1882.) 

Appeal  by  defendant,  from  judgment  of  trial  term, 
and  order  denying  motion  for  new  trial. 

The  opinion  states  the  facts. 

Fraricis  G.  Barlcm  {A.  CzaJci^  attorney),  for  ap- 
pellant. 

Charles  JS.  MacMn^  for  respondents. 

Shea,  C.  J. — ^This  action  is  brought  to  recover  the 
remainder  of  a  sum  claimed  by  the  plaintiff,  as  due 
him  by  the  defendants  for  services  according  to  an 
agreed  compensation.  The  services  done  by  the  plain- 
tiff were  those  of  salesman,  and  of  collector  of  the 
debts  from  those  persons  to  whom  lie  had  made  sales. 
One  of  the  defenses  averred  that  the  contract  between 
the  parties  to  this  action  provided  that  the  plaintiff 
was  to  be  liable  for  the  payments  of  the  debts  thus 
incurred  by  his  customers,  and  that  when  those  custo- 
mers made  default  in  payment,  the  sum  of  their  in- 
debtedness would  be  taken  from  the  plaintiff' s  compen- 
sation. There  was  a  conflict  of  testimony  as  to  this 
issue,  the  plaintiff  contended  that  parts  of  what  was 
due  to  him  had  been  retained  by  the  defendants  each, 
year,  and  that  at  the  time  his  employment  ended 
the  aggregate  sum  of  $1331  was  withheld,  and  was 
owing  him,  with  interest  on  that  principal  sum  from 
April  21,  1880.  The  learned  judge  who  presided  at 
the  trial  of  this  cause,  among  other  matters  of  law, 
charged  the  jury  that  "  if,  as  testified  to,  the  plaintiff 
made  a  verbal  agreement  by  which  he  agreed  that  any 
bad  debts  made  to  the  defendant's  firm  in  consequence 
of  the  selling  of  goods  to  customers  who  failed  to  pay. 
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he  wonld  -paj  the  same.  That  agreement  I  charge  you 
is  void  under  the  statute  of  frauds,  as  it  was  an  agree- 
ment to  answer  for  the  debt,  default  or  miscdrriage  of 
another."  This  part  of  the  charge  was  correct  in  as- 
suming that  there  was  evidence,  as  is  testified  to,  of 
the  fact  of  such  an  agreement  sufficient  to  prove  the 

fact,  but  it  seems  to  us  that  the  judge  incorrectly 
[']    inferred  that  in  law  such  an  agreement  would  be 

within  the  operation  of  the  statute  requiring  cer- 
tain agreements  to  be  in  writing,  and  subscribed  by 
the  party  to  be  bound. 

For  the  agreement  in  question,  if  the  verdict  of  the 

jury  had  fonnd  it  was  made  even  orally,  was 
[*]    clearly  an  original  contract  between  the  parties  to 

this  action.  It  was  a  substantial  and  essential 
part  of  the  consideration  ;  in  no  sense  a  collateral  un- 
dertaking, but  on  the  part  of  the  employed,  direct  and 
immediate,  and  founded  upon  a  consideration — i.  e., 
the  employment — moving  between  the  parties  them- 
selves. We  are  of  opinion  that  the  charge  was  in  this 
particular  erroneous.  The  rule  in  this  limited  sense 
is  old  and  familiar,  existing  long  before  the  practice 
prescribed  by  the  Code. 

If  the  judge  at  the  trial  misdirected  the  jury  on 
[•]    matters  of  law  material  to  the  issue,  whatever 

may  be  the  nature  of  the  case,  the  verdict  wiU  be 
set  aside,  and  a  new  trial  granted. 

New  trials  are  granted  if  the  judge  at  niH  prizes, 
misdirected  the  jury — for  those  trials  are  subject  to  the 
inspection  of  the  court  (24  AnonyrrKms^  2  8alkeld*s  Bep. 

649).*  This  court  has  like  power  to  that  of  the 
[*]    supreme  court  to  examine  such  a  case,  including 

the  facts  and  the  directions  of  the  law.  Upon  the 
whole  case  if  it  is  apparent  that  injustice  has  been 
done,  the  court  will  in  its  discretion  grant  a  new  trial, 
and  this  although  no  objection  nor  exception  was 

*  London  edition  of  1796. 
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taken  on  the  trial  (Macy  v.  Wheeler,  30  N.  T.  281 ; 
Lusk  V,  Smith,  8  Barb.  570 ;  Archer  v.  Hubbell,  4 
Wend.  614;  and  see  Robinson,  J.,  in  Wehle  v.  Hari- 
land,  ^JSbw.  409;  and  Clute  v.  Emory,  12  ITunj  504).* 
The  judgment  and  order  denying  the  motion  for  a 
new  trial,  are  severally  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant,  to  abide  the  event.  ^ 

Mo  Adah  and  Nehkbas,  JJ.,  concurred. 


In  the  matter  of  WILSON  &  GREIG, 

Bankruptb. 

U.  S.  District  Court,  Southern  District  of  New 
York  ;  In  Bankruptcy,  June,  1882. 

§66. 

Attorneys^  lien. — DUtinctUm  hettMen  retaining  and  charging  lien, — Un- 
der the  Code. — Attorney  hoe  no  lien  vpon  uncollected  judgment  for 
serviees  in  other  suite.  ^Chapter  IZ^  of  Lams  of  1869,  vthidh  pro* 
tides  for  the  enforcement  ofposseseory  liens,  applies  to  Uen 
upon  chattel  property^  hut  not  to  mere  choses  in  aetion. 
—  When  agreement  between  assignee  in  bankruptcy 
and  creditor  of  bankrupt  not  binding 
upon  the  assigned  estate, 

U  the  terms  of  an  agreement  entered  into  by  the  assignee  of  a  bank 
rapt  with  a  creditor,  without  the  approval  of  the  court,  are  such  as 
to  enlarge  the  lien  of  the  creditor,  it  will  not  bind  the  bankrupt's 
estate.  ['] 

Attorneys'  liens,  as  now  generally  recognized,  are  of  two  kinds,  «»., 
1st.  A  general  lien  called  a  retaining  lien,  resting  wholly  upon 
possession,  a  mere  right  to  retain  until  hia  whole  bill  is  paid,  all 
papers,  deeds,  vouchers,  etc.,  in  his  possession  upon  which  or  in 
connection  with  which  he  has  expended  his  money  or  given  his 
professional  services.  [^*]    This  lien  is  purely  passive,  and  the  ar- 

♦  See  Kelly  r.  Frazier,  ante,  322. 
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ticleii  cannot  be  sold  or  parted  with  without  the  loss  of  the  lien,  nor 
can  any  active  proceedings  be  taken  at  law  or  in  equity,  to  procure 
payment  of  the  debt,  out  of  the  articles  so  held.[*]  A  retaining 
lien  cannot  be  transferred  nor  attach  to  a  judgment  obtained  upon 
notes  or  demands,  which  are  subject  to  it,  or  to  any  proceeds  there- 
of, unless  such  proceeds  come  into  the  attomey^s  possession.  [?]  2nd. 
A  lien  upon  a  judgment  recovered  by  him  or  money  payable  there- 
on, or  upon  some  fund  in  court,  known  as  a  charging  lien, 
which  entitles  him  to  take  active  steps  to  secure  payment  there- 
from of  the  sum  due  him.[B]  This  lien  did  not  exist  at  common 
law,  and  does  not  depend  upon  possession,  [?]  but  is  an  equitable 
right  resting  solely  upon  the  compensation  due  to  the  attorney  for  his 
services  and  money  expended  in  procuring  the  judgment  or  the  fund 
secured.  [1^,"]  It  cannot  be  extended  beyond  the  services  and  ex- 
penses in  the  suit  itself,  or  in  another  proceedingby  which  the  judg- 
ment or  fund  has  been  recovered,  or  in  the  same  subject  matter. ['*, 
>i,i^]  It  cannot  be  increased  by  subsequent  services  in  independent 
matters.  ['"] 

Prior  to  the  Code  an  attorney's  charging  lien  was  limited  to  the  tax- 
able costs.  The  Code  extended  the  lien  to  any  agreed  or  deserved 
compensation,  but  has  made  no  other  change. ["] 

An  attorney  has  no  general  lien  upon  an  uncollected  judgment  for 
services  in  other  suits,  but  only  a  particular  lien  for  his  costs  and 
compensation  in  that  particular  cause.  [\'\'^] 

The  provision  of  the  Code  of  Civil  Procedure,  section  66,  which  gives 
an  attorney  a  lien  upon  his  client's  cause  of  action  from  its  com- 
mencement, refers  to  his  services  and  charges  in  the  cause  itself  and 
no  more. 

Chapter  788  of  the  Laws  of  1869,  which  provides  for  the  enforcement 
of  possessory  liens,  applies  only  to  liens  upon  chattel  property.'* 
Mere  choses  in  action,  such  as  notes  or  demands,  placed  in  the  at- 
torney's hands  for  collection  are  not  ''chattel  property,"  and  there- 
fore not  within  the  statute. [*] 

Motion  to  confirm  the  report  of  a  register  in  bank- 
ruptcy, allowing  a  certain  sum  to  petitioner  in  dis- 
charge of  a  lien  claimed  by  him  for  costs  and  compen- 
sation for  services  rendered  by  him,  as  an  attorney  at 
law,  for  bankruiDts. 

The  i)etitioner,  J.  H.  Goodman,  an  attorney  at  law, 

*  See  foot  note,  post  848. 
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was  retained  by  the  bankrapts  to  collect  claims  againBt 
debtors  for  merchandise,  and  to  "recover  from  certain 
of  their  employees,  money  embezzled  by  them.  On 
Jannary  30th,  1879,  he  recovered  in  the  New  York 
marine  court,  npon  promissory  notes,  two  judgmenta 
against  one  James  Wilson,  one  for  $897.08,  and  the 
other  for  1887.70.  In  May,  1879,  he  recovered  in  a 
state  court  a  judgment  against  Hine  and  Phillips  for 
$4,581.07,  of  which  sum  $326.39  were  coats.  Upon 
each  of  these  judgments  he  issued  execation. 

Subsequently,  in  June,  1879,  and  before  said  execu- 
tion had  been  satisfied,  or  returned  by  the  sheriff,  an  as- 
signee of  the  estate  of  said  bankrupts  was  appointed. 
The  petitioner  claimed  a  lien  for  his  coats  and  fees  upon 
all  the  papers  in  his  possession,  and  upon  the  judg- 
ments recovered  by  him,  and  the  causes  of  action,  upon 
which  suits  begun  by  him  were  pending.  The  assignee 
recognized  the  petitioner's  lien,  and  in  consideration  of 
the  surrender  of  the  papers,  and  the  petitioner's  con- 
sent to  the  substitution  of  other  attorneys  in  his  place 
and  stead  in  the  actions  and  proceedings  begun  by 
him,  agreed  that  his  lien  should  not  be  thereby  waiv- 
ed, but  should  be  "first  paid  and  satisfied  by  the  first 
moneys  coming  into  the  hands  of  the  said  assignee  out 
of  said  suits,"  a  list  of  which  suits  was  annexed  to 
the  agreement  signed  by  the  assignee  and  petitioner. 
The  petitioner  delivered  the  papers,  including  those 
in  the  actions  against  James  Wilson,  and  against 
Hines  and  Phillips,  to  the  attorneys  succeeding  him, 
who  signed  .a  receipt  reciting  that  they  were  received 
subject  to  the  terms  mentioned  in  said  agreement. 

Thereafter  the  executions  on  said  judgment  were 
returned  wholly  unsatisfied  ;  proceedings  supplement- 
ary to  execution  were  instituted,  and  the  amount 
of  the  judgments  against  James  Wilson  $1,795,68,  was 
collected.  No  part  of  the  judgment  against  Hines  and 
Phillips  was  ever  collected,  except  $43.86  received  by 
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petitioner  before  the  assignee  was  appointed.  In 
other  actions  and  from  other  claims  the  substituted  at- 
torneys realized  $191.48. 

The  petitioner  claimed  that  his  entire  bill— par- 
ticularly that  part  which  was  for  his  services  in  the 
actions  against  Hines  and  Phillips — should  be  paid 
out  of  the  sum  so  collected.  The  register  to  whom  the 
matter  was  referred  found  that  there  was  justly  due 
to  the  petitioner  for  his  services  in  the  action  against 
Phillips  and  Hines,  the  sum  of  $782.88,  and  ordered 
it  paid  out  of  the  money  collected  from  James  Wilson. 

The  petitioner  thereupon  made  this  motion  to  con- 
firm the  register's  report. 

Samuel  B.  Hamburger  for  motion. 

AdolpTi  Blum,enstiel  {Blumenstiel  &  Hirschy  at- 
torneys), opposed. 

Bbowjst,  D.  J. — It  is  not  disputed  that  the  sum  of 
$826.69  would  be  a  fair  compensation  to  the  petitioner 
for  his  services  to  the  bankrupts  in  obtaining  the  judg- 
ment against  Hine  and  Phillips,  in  May,  1879.  Noth- 
ing, however,  has  been  recovered  thereon.  All  claims 
of  the  petitioner,  aside  from  those  connected  with 
that  judgment,  have  been  paid  ;  and  the  only  question 
presented  is,  whether  the  petitioner  has  a  right  to  be 
paid  the  balance  of  $782.83  due  him  for  his  services 
and  costs  iq  obtaining  this  judgment,  out  of  the  pro- 
ceeds collected  by  the  assignee,  through  his  subse- 
quent attorneys,  upon  the  two  Wilson  judgments  re- 
covered in  January,  1879. 

The  eflfect  of  the  agreement  of  June  7, 1879,  between 
the  assignee  and  the  petitioner,  was  to  preserve  what- 
ever lien  or  equitable  rights  the  petitioner  then  had. 
It  was  sufficient  for  this  purpose  ;  it  was  not  intended 
for  any  other  purpose ;  it  was  not  approved  by 
\y\    the  court ;  and  if  its  terms  were  in  fact  such  as  to 
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enlarge  the  i>etitioner's  claims  beyond  his  then  ex* 
isting  legal  lien,  it  would  not  bind  the  bankrupts' 
estate,  and  the  petitioner  would  be  obliged  to  resort 
to  his  i>ersonal  remedy  against  the  assignee.  The  as- 
signee, however,  took  the  bankrupts'  estate  charged 
with  whatever  legal  or  equitable  lien  existed  against 
it  in  favor  of  the  petitioner,  and  by  the  agreement 
then  made,  these  liens  were  preserved  as  they  existed 
at  that  date. 

On  the  part  of  the  assignee,  it  was  contended,  that 
nothing  having  been  collected  by  the  petitioner  upon 
the  two  judgments  against  James  Wilson,  the  attor- 
ney's lien  thereon  was  limited  to  his  taxed  costs  and 
reasonable  compensation  in  obtaining  those  judgments. 
The  petitioner  contends  that  his  general  Hen  for  his 
whole  bill,  which  legally  attached  upon  the  papers  in 
his  hands,  including  the  notes  upon  which  the  judg- 
ments were  maintained,  followed  the  judgments,  and 
legally  bound  whatever  money  was  subsequently  col- 
lected thereon  by  the  assignee. 

After  examination  of  the  numerous  authorities  on 
this  subject,  English  and  American,  I  am  satisfied 
that  the  claim  of  the  petitioner  cannot  be  sustained, 
and  that  an  attorney  has  no  general  lien  upon  an 
[•]  uncollected  judgment  for  services  in  other  suits, 
but  only  a  particular  lien  for  his  costs  and  com- 
pensation in  that  particular  cause. 

An  attorney's  lien,  as  now  generally  recognized,  is 
of  two  kinds  :  First,  a  general  lien  resting  wholly  up- 
on possession,  which  is  a  mere  right  to  retain  un- 
[*]  til  his  whole  bill  is  paid,  all  papers,  deeds,  vouch- 
ers, etc.,  in  his  possession,  upon  which,  or  in 
connection  with  which,  he  has  expended  money  or 
given  his  professional  services.  This  ^  ^  retaining  lien ' ' 
is  a  general  one  for  whatever  may  be  due  to  him  ;  and 
though  a  client  may  change  his  attorney  at  will,  if 
the  latter  be  without  fault  and  willing  to  proceed  in 
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[*]  pending  causes,  none  of  the  papers  or  vouchers 
can  ordinarily  be  withdrawn  from  him,  except  uj)- 
on  payment  of  his  entire  bill  for  professional  services 
(In  re  Paschal,  10  Wall.  483,  493-6 ;  In  the  matter  of 
Orrin  Brown,  1  N.  T.  Leg.  Obs.  69  ;  In  the  matter  of 
Broomhead,  6  Dawl.  &  L.  52 ;  Blunden  v.  Desart,  2 
Dru.  &  Warr.  405,  423 ;  JBx  parte  Nesbitt,  2  Sch.  & 
Lef.  279  ;  Ex  parte  Sterling,  16  Ves.  258  ;  Griffiths  v. 
Griffiths,  2  Hare^  692 ;  Ex  parte  Pemberton,  18  Vea. 
282 ;  Lord  v.  Wormleighton,  1  Jacobs  680 ;  Bozon  n. 
BoUand,  4  Myl.  &  C.  364,  356 ;  Ex  parte  Yalden,  L. 
M.,  4  Ch.  Div.  129 ;  Colmer  v.  Ede,  40  L.  J.,  N.  S. 
Chan.  185 ;  Hough  v.  Edwards,  1  Hurl.  &  N.  171 ; 
Cross  on  Liens ^  216  [18  Law  Library^  147] ;  StoJces  on 
Liens  of  Attorneys,  28,  38  ;  2  Kent,  *  641).  This  lien, 
like  other  mere  possessory  liens,  is,  however,  purely 
passive,  being  a  bare  right  to  hold  possession  till  x)ay- 

ment. 
[•]  The  articles  cannot  be  sold  or  parted  with  with- 
out loss  of  the  lien,  nor  can  any  active  proceed- 
ings be  taken  at  law  or  in  equity  to  procure  payment 
of  the  debt  out  of  the  articles  so  held  {Cross  on  Liens, 
47,  48,  [18  Law  Library,  47,  48] ;  Thames  Iron  Works 
Co.  V.  Patent  Derrick  Co.,  1  J.  ife  JT:  93 ;  The  B.  F. 
Woolsey,  4  Eed.  Hep.  662,  568).  The  statute  of  this 
State,  passed  May  8,  1869  {Laws  of  1869,  Chap.  738),* 
which  was  designed  to  aflFord  means  of  realizing  pay- 
ment upon  such  jnere  possessory  liens,  applies 
[•]  only  to  liens  * ^  upon  any  chattel  property."  Mere 
choses  in  action,  such  as  the  notes  or  demands 
placed  in  the  petitioner's  hands  for  collection,  are  not 
"  chattel  property"  (2  Black.  Com.  *  387  ;  Ingalls  v. 
Lord,  1  Cow.  240 ;  Ransom  t?.  Miner,  3  Sa7i(^.  692), 
and,  therefore,  not  within  the  statute.   As  this  general 


♦  This  act  was  repealed  by  $  45,  chapter  146,  of  the  Lotes  of  1880, 
and  sections  1787  to  1741  of  the  OWe  are  a  substitute  for  it. 
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lien  of  the  attorney  upon  the  notes,  and  demands  in 
snit  depended  wholly  npon  possession,   and  was  a 

mere  right  of  retention,  incapable  of  any  active 
[' ]    proceedings  to  enforce  payment,  it  conld  not  be 

transferred,  nor  attach  to  the  judgments  obtained 
apon  them,  or  to  any  proceeds  thereof,  nnless  snch 
proceeds  came  into  the  attorney's  possession,  which 

is  not  the  fact  in  this  case. 
[■]         The   second  kind  of  lien  which  an  attorney 

has,  is  that  existing  npon  a  judgment  recovered 
by  him,  or  moneys  payable  thereon,  or  npon  some 
fund  in  court.  This  lien,  so  far  as  it  extends,  is  not 
merely  a  passive  lien,  but  entitles  the  attorney  to  take 

active  steps  to  secure  payment.  It  did  not  exist 
[•]    at  common  law.    It  is  stated  by  Losd  Mansfield 

to  b^  not  very  ancient.  (1  Doug.  104 ;  StoJces  on 
Liens  of  Attorneys^  3.)  It  does  not  depend  upon  pos- 
session, but  upon  the  favor  of  the  court  in  protecting 
attorneys  as  its  own  officers,  by  taking  care  ex  (zquo 
et  bonoy  that  "  a  party  should  not  run  away  with  the 
fruits  of  the  cause,  without  satisfying  the  legal  de- 
mands of  the  attorney  by  whose  industry  and  expense 
those  fruits  were  obtained."   (Read  v.  Dupi)er,  6  Term 

JR.  361.)  As  this  equitable  right  rests  solely  upon  * 
['•]  the  compensation  due  to  the  attorney  for  his  ser- 
vices, and  money  expended  in  procuring  the  judg- 
ment or  the  fund  secured,  it  is  manifest  that  it  cannot, 
upon  principle,  be  extended  beyond  the  services  and 
expenses  in  the  suit  itself,  or  in  any  other  proceedings 
by  which  the  judgment  or  fund  has  been  recovered,  or 
in  the  same  subject  matter. 

The  distinction  between  an  attorney's  "retaining 
lien"  upon  pai)ers  in  his  possession,  and  his  "charg- 
ing lien"  upon  a  judgment  or  other  fund,  is  carefully 
pointed  out  by  the  lord  chancellor  in  Bozon  t).  BoUand 
(4  Myl.  &  a  364,  369):  "The  solicitor's  claim  upon 
the  fund,"  he  says,  "has  been  called  transferring  the 


350  CIVIL    PROCEDURE   EEPOETS. 

In  the  Matter  of  Wilaon  &  Greig. 

lien  from  the  documents  to  the  fund  recovered  by  its 
production.  Bnt  there  is  no  transfer  ;  for  the  lien  uj)- 
on  the  deed  remains  as  before,  though  perhaps  of  no 
value ;  and  whereas  the  lien  upon  the  deed  could  never 
have  been  actively  enforced,  the  lieu  upon  the  fund, 
if  established,  would  give  a  title  to  payment  out  of  it. 
The  active  lien  upon  the  fund,  if  it  exists  .at  all,  is 
newly  created,  and  the  passive  lien  upon  the  deed  con- 
tinues as  before.  If  the  doctrine  contended  for  were 
to  prevail,  the  Uen  of  the  solicitor  upon  the  fund  real- 
ized would,  in  most  cases,  extend  to  his  general  pro- 
fessional demands,  and  not  to  be  confined,  as  it  always 
is  J  to  the  costs  in  the  cause  ;  for  it  must  very  generally 
happen  that  the  plaintiff's  solicitor  has  in  bis  hands 
the  documents  necessary  to  establish  his  client's  title 
to  the  money." 

In  Lann  t).  Church  (4  Madd.  207),  the  vice-chancel- 
lor said,  that  he  "had  not  been  able  to  find  any  case 
in  which  it  had  been  held  that  a  solicitor  had  any  Uen 
on  the  fund  recovered  in  the  cause,  except  for  his 
costs  incurred  in  such  cause.'' 

Such  is  the  well-established  English  practice  (Ste- 
phens V,  Weston,  3B.&0.  535,  538  ;  Hodginson  v.  Kel- 
ly, 1  BbgaUy  388  ;  Hall  v.  Laver,  1  Rare^  571,  577  ;  Per- 
kins V.  Bradley,  Id.  219,  231 ;  Lucas  v.  Peacock,  9 
Beav.  177  ;  Stokes  on  Liens  of  Attorneys^  138). 

The  same  principle  has  been  repeatedly  affirmed  in 
this  country,  where  the  English  practice  of  recogniz- 
ing a  lien  upon  a  judgment  has  been  followed.  In 
Phillips  V.  Stagg  (2  Edw.  Ch.  108),  the  vice-chan- 
["]  cellor  says  that,  "  the  attorney's  lien  is  not  to  ex- 
tend beyond  the  costs  in  this  action.  He  cannot 
claim  the  amount  of  other  costs  due  to  him  in  other 
suits  at  law."  In  Adams  v.  Fox  (40  Barl).  442,  448), 
MoEOAN,  J.,  says :  "  This  lien  is  totally  different  from 
the  Uen  upon  the  pai>ers.  The  lien  on  the  judgment 
is  confined  to  the  costs  of  the  particular  suit,  and  the 
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attorney  can  actively  enforce  it.  The  lien  on  the  pa- 
pers is  merely  a  right  to  retain  them,  and  applies  to 
all  his  bills  of  costs."  In  St.  John  v.  Diefendorf  (12 
Wend.  261),  the  precise  question  presented  in  this  case 
was  decided  adversely  to  the  attorney's  lien.  Having 
recovered  a  judgment,  the  plaintiffs  attorney  there 
gave  notice  to  the  defendant  to  pay  the  damages,  as 
well  as  the  costs,  to  them,  on  the  ground  that  they 
had  a  demand  against  their  client,  for  costs  in  other 
suits,  to  an  amount  equal  to  the  damages.  The  court 
say:  "The  question  is,  whether  the  attorney  has  a 
lien  upon  his  client's  money,  before  it  comes  into  his 
hands,  to  satisfy  a  demand  he  has  against  his  client 
for  costs  in  other  suits.  *  *  *  An  attorney  has  a 
lien  upon  his  client' s^oper^/  but  he  has  no  lien  upon 
anything  which  belongs  to  his  client,  until  it  is  in  his 
possession.  The  costs  belong  to  the  attorney.  *  * 
There  can  be  no  lien  upon  what  belongs  to  another, 
without  possession,"  (Pope  v.  Armstrong,  3  Smedes  & 
M  214  ;  Cage  n.  Wilkinson,  Id.  223 ;  Hektograph  Co. 
^.  Fourl,  11  Fed.  Rep.  844). 

The  petitioner  contends  that,  by  the  law  of  this 
State,  as  established  by  the  court  of  appeals  in  the 
case  of  the  Bowling  Green  Savings  Bank  i).  Todd  (52 
N.  T.  489,  affirming  64  Barl).  146),  the  lien  of  an  at- 
torney for  his  general  balance,  which  exists  upon  all 
papers  and  vouchers  in  his  possession,  is  extended 
equally  to  any  judgments  recovered  or  moneys  collect- 
ible upon  them.  In  that  case,  a  receiver  of  the  plain- 
tiff was  appointed  after  a  decree  for  the  foreclosure  of 
a  mortgage  had  been  obtained,  but  before  the  sale  of 
the  premises.  The  receiver  employed  CuUen  &  Mc- 
Gowan,  the  previous  attorneys  of  the  plaintiff,  to  pro- 
ceed in  the  cause,  and  they  afterwards  caused  the 
mortgaged  premises  to  be  sold,  and  received  the  pro- 
ceeds, from  which  they  claimed  to  deduct,  not  only 
their  bill  in  that  action,  but  also  a  bill  for  professional 
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services  due  to  them  from  the  plaintiff  in  other  mat- 
ters preceding  the  appointment  of  the  receiver,  and 
also  a  third  bill  due  to  McGowan  individually  for  still 
prior  services.  At  si)ecial  term,  both  the  last  named 
bills  were  disallowed.  The  general  term,  on  appeal, 
allowed  the  prior  bill  of  the  firm,  but  disallowed  the 
individual  claim  of  McGowan  ;  and  this  was  affirmed 
by  the  court  of  appeals.  The  court  last  named  says : 
**  The  attorneys  of  the  bank  had  a  lien  upon  the  papers 
in  the  foreclosure,  not  only  for  the  costs  and  charges 
in  that  suit,  but  for  any  general  balance  in  other  pro- 
fessional business ;"  referring  to  3  Term  H.  275 ;  8  JEkistj 
362.  Neither  of  those  cases,  however,  sustains  the 
doctrine  of  a  general  lien  upon  SLjitdgmeTUhejondiiie 
costs  in  the  particular  cause. 

In  the  court  below  Ingraham,  J.,  says  (64  Barb. 
146,  155) :  ^'  Most  of  the  cases  in  which  this  lien  (upon 
the  judgment)  is  recognized,  are  cases  where  the  claim 
was  for  costs  of  that  particular  action  in  which  the 
motion  was  made.  But  the  rule  is  equally  well  set- 
tled as  to  any  claim  which  the  attorney  has  for  his 
services,  and  attaches  as  well  to  the  proceeds  of  a 
judgment  as  to  the  papers  on  which  the  judgment  was 
founded."  No  authorities  are  cited  for  this  last  pro- 
position, nor,  after  much  search,  have  I  been  able  to 
discover  any  in  this  country  or  in  England.  We  have 
seen  that,  so  far  as  respects  a  general  lien  upon  a 
judgment  or  fund  in  court,  the  authorities  are  all  to 
the  contrary.  Where  an  attorney  has  collected  mo- 
ney for  his  client,  and  no  rights  of  third  persons  have 
intervened  through  assignment,  death,  or  bankruptcy, 
he  might  doubtless  oflfset  his  own  general  bill  (Patrick 
V.  Hiizen,  10  Vi.  184).  In  the  case  of  the  Bowling 
Green  Savings  Bank  v.  Todd,  supra,  however,  the  ap- 
pointment of  a  receiver  before  the  collection  of  the 
moneys  prevented  any  legal  right  of  set-oflf.  The  mo- 
neys were  collected  by  the  attorneys  upon  the  employ- 
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ment  of,  and  as  the  attorneys  of,  the  receiver  ;  as  in 
the  case  of  Schwartz  v.  Jenney  (21  BuUj  33),  the  mo- 
neys were  collected  opon  the  employment,  and  as  the 
attorneys  of  the  assignee.  In  neither  of  these  cases 
does  the  distinction  seem  to  be  noted,  which  has  been 
so  long  established,  between  a  mere  "  retaining  lien  " 
ni>on  the  x>Ai>ers  in  the  possession  of  an  attorney, 
which  is  general  but  purely  passive,  and  his  "  charg* 
ing  lien"  upon  a  judgment  or  fund  recovered,  which  is 
limited  to  services  in  the  cause,  but  capable  of  being 
actively  enforced. 

Numerous  prior  decisions  of  the  court  of  appeals 
have  declared,  like  the  English  cases,  that  an  attor- 
ney's lien  upon  a  judgment  is  based  upon  the 
["]  equitable  consideration,  that  it  is  by  the  attor- 
ney's labor  and  skill  that  the  judgment  has  been 
recovered  ;  the  judgment  being  within  the  control  of 
the  court,  and  the  parties  within  its  jurisdiction,  the 
court  will  see  that  no  injustice  is  done  to  its  own  of- 
ficers. 

In  Rooney  v.  Second  Avenue  R.  R.  Co.  (18  If.  Y. 
368),  in  Ely  v.  Cooke  (28  Id.  373),  in  Dunkin  v.  Van- 
denburgh  (1  Paige,  626),  and  in  many  other  cases,  the 
attorney  has  upon  this  ground  been  regarded  as  an 
equitable  assignee  of  the  judgment  to  the  extent  of 
of  his  demands  in  the  cause.  Prior  to  the  adoption 
of  the  Code  of  Civil  Procedure  the  extent  of  this 
[  *]  lien  was  limited  to  the  taxable  costs.  The  Code 
has  made  no  other  change  than  to  extend  the  lien 
to  any  agreed  or  deserved  compensation.  (Marshall  v. 
Meech,  61  iT.  T.  140,  143 ;  Haight  v.  Holcomb,  7  Abb. 
Pr.  210;  Ackerman  v.  Ackerman,  14  Id.  229.) 

Harris,  J.,  in  the  case  of  Jlooney  v.  Second  Ave- 
nue R.  R.  Co.,  above  cited,  says  that  the  attorney  is 
not  "  to  be  regarded  as  the  equitable  assignee  of  the 
judgment  to  the  extent  of  his  claim  for  services  in  the 
action.^'    In  the  same  case,  Comstock,  J.,  says:  "The 
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attorney  is  entitled  to  a  lien,  as  against  his  client,  be- 
caase  his  labor  and  skUI  contribnted  to  the  judgment^*' 
*  *  *  and  he  ^'  has  an  interest  in  the  judgment 
either  to  the  amount  of  those  costs,  or  for  some  other 
amount,  which  he  is  entitled  to  claim  (by  agreement 
or  on  the  quantum  meruit)  as  the  measure  of  his  com- 
pensation." 

In  Marsl^all  7i.  Meech  (61  N.  T.  142)  the  court  says, 
that  the  ^^  attorney  has  a  lien  for  his  costs  and  com- 
pensation upon  the  judgment  recovered  by  him.  *  * 
Such  a  lien  existed  before  the  Code,  and  is  not  affect- 
ed by  any  provision  of  the  Code.  The  lien  exists  not 
only  to  the  extent  of  the  costs  entered  in  the  judgment 
but  for  any  sum  which  the  client  agreed  his  attorney 
should  have  a^  a  compensation  for  his  services.  To  the 
amount  of  such  lien,  the  attorney  is  to  be'  deemed  an 
equitable  assignee  of  the  judgment." 

In  Wright  7).  Wright  (70  N.  T.  100)  the  court  says  : 
"  The  attorney  had  a  lien  for  the  amount  of  his  costs 
and  agreed  compensation  upon  the  judgment,  and  to 
that  extent  may  be  regarded  as  an  equitable  assignee 
of  the  judgment."  See,  also,  Ward  v.  Syme,  9  How. 
Pr.  16. 

Neither  in  the  decisions,  nor  in  the  principles  an- 
nounced in  any  prior  cases,  do  I  find  any  warrant 
["]   for  holding  that  an  attorney  has  any  lien  upon  an 
uncollected  judgment  beyond  his  compensation  in 
the  i)articular  cause. 

In  the  case  of  Wolfe  2).  Lewis  (19  How.  U.  8.  280), 
a  case  very  closely  analogous  to  that  of  the  Bowling 
Green  Savings  Bank  z.  Todd,  supra^  the  attorney 
had  obtained  a  judgment  of  foreclosure,  but  the  mo- 
ney due  was  paid  into  court  without  sale.  Upon  the 
attorney's  claims  of  a  general  lien  for  other  services, 
and  an  order  for  payment  thereof  out  of  Ihe  fund  by 
the  court  below,  the  supreme  court  reversed  the  order 
and  directed  the  fund  to  be  paid  to  the  complainants. 
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In  a  recent  case  (In  the  Matter  of  the  Application 
of  Knapp,  85  N.  T.  284),  Danforth,  J.,  says :  '*The 
lien  of  the  attorney  upon  a  judgment  reoovered  by  him 
is  upheld  upon  the  theory  that  his  services  and  skill 
procured  it "  (71  iV.  Y.  443);*  thus  reaffirming  the  only 
ground  upon  which  this  4ien  has  ever  been  put,  and 
which,  while  it  explains  the  reason  for  the  lien,  also 
necessarily  limits  it  to  the  services  and  charges  in  the 
same  action.  In  the  case  last  cited,  the  same  eminent 
justice  adds  :  *'  No  new  rule  was  enunciated  in  Bowl- 
ing Green  Savings  Bank  c.  Todd  (52  Jf.  T.  489),  where 
it  was  said  that  the  lien  of  the  attorney  attaches  to  the 
money  recovered  or  collected  upon  the  judgment" 

As  the  prior  rule  was  undoubted,  that  the  lien 
upon  the  judgment  did  not  extend  beyond  the  costs 
and  compensation  in  the  cause,  or  in  the  same  sub- 
["]  ject -matter,  and  as  no  new  rule  was  intended  to 
be  enunciated  in  the  case  of  Bowling  Green  Sav- 
ings Bank  v,  Todd,  supra^  it  must  be  understood  that 
the  court  of  appeajs  did  not  intend,  in  that  case  to  over- 
rule so  many  express  adjudications,  that  where  the 
moneys  have  not  been  reduced  to  the  attorney's  actual 
possession,  his  lien  upon  the  judgment  does  not  extend 
beyond  the  amount  of  compensation  due  to  him  in  the 
particular  cause,  or  in  the  same  subject-matter.  lure 
Paschal,  10  Wall.  496 ;  General  Share  Trust  Co.  c. 
Chapman,  L,  JR.  1  O.  P.  Div.  TL 

In  the  present  case,  the  petitioner  never  came  into 
possession  of  the  moneys  claimed ;  they  were  procured 
by  the  services  of  other  attorneys,  by  legal  proceed- 
ings subsequent  to  the  date  of  the  petitioner's  claim. 
These  subsequent  services  were  necessary  to  realize 
anything  upon  the  judgment,  and  the  subsequent  at- 
torneys have  their  own  lien  upon  the  judgment  and  its 
proceeds  for  their  subsequent  services  in  the  cause ; 

*  Ck>agbUn  f .  TX,  Y.  Oentral  and  HudBon  BWer  R.  R.  Co. 
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and,  upon  the  doctrine  contended  for  by  the  petitioner, 
they  might  have  a  conflicting  lien  for  their  own  gen- 
eral balance,  to  the  full  amount  collected,  if  their  bill 
amounted  to  so  much.  Were  the  doctrine  to  be  recog- 
nized, that  attorneys  have  a  general  lien  for  all  their 
professional  services  upon  each  and  every  uncollected 
judgment,  which  they  might  have  obtained  in  behalf 
of  a  client,  through  an  indefinite  period,  very  great 
confusion  and  inconvenience  would  be  the  necessary 
result,  the  petitioner's  general  bill  in  this  case,  ex- 
ceeded each  of  the  judgments  against  James  Wil- 
son. If  one  of  them  only  had  been  collected  by  the 
subsequent  attorneys,  the  prior  equitable  assignment 
to  the  petitioner,  upon  the  doctrine  contended  for, 
would  either  have  entitled  him  to  the  entire  proceeds, 
to  the  exclusion  of  the  subsequent  attorneys,  who 
might  have  had  greater  equitable  claims  for  their  ser- 
vices in  obtaining  the  money  upon  the  judgment,  or 
else  would  compel  a  further  judicial  hearing  and  de- 
termination, as  between  the  former  and  subsequent 
attorneys,  as  to  the  apportionment  of  the  proceeds 
between  them. 

The  bill  of  services  which  the  petitioner  now  seeks  to 
charge  upon  the  two  earlier  judgments  is,  moreover, 
a  bill  for  obtaining  judgment  against  Hine  and  Phillips 
some  four  months  afterward.  How  much,  if  any,  of 
this  bill,  existed  in  January,  1879,  when  the  judgments 
against  Wilson  were  recovered,  does  not  appear ;  and 
by  the  rule  that  formerly  existed,  the  attorney  had 
no  lien,  except  upon  papers  in  his  hands,  until  judg- 
ment ;  or,  at  least,  till  a  verdict.  (Sweet  v.  Bartlett, 
4  Sand/.  661 ;  McCabe  v.  Fogg,  60  ITow.  Pr.  488.) 
This  latter  bill,  as  it  now  stands,  could  not,  therefore, 
have  been  a  lien  upon  the  prior  Wilson  judgments 
when  they  were  entered  ;  and  if  not  a  lien  then,  how 
could  it  become  so  afterward  i  Neither  principle 
[^*]    nor  authority  can  sanction  an  increase  in  the 
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amount  of  a  lien  upon  an  uncollected  judgment 
through  subsequent  services  in  independent  matters. 
Section  66  of  the  new  Code  of  Procedure,  1879,  which 
gives  an  attorney  ^'a  lien  upon  his  client's  cause  of 
action"  from  its  commencement,  refers,  I  think, 
P*]  to  his  services  and  charges  in  the  cause  itself,  and 
no  more,  and  does  not  affect  the  questions  here 
considered. 

The  petitioner's  claim  to  a  lien  upon  the  judg- 
ments against  Wilson  must  therefore  be  disallowed. 

Upon  the  pending  suits  transferred  by  the  peti- 
tioner under  the  agreement,  the  assignee  has  collected 
(144.67.  The  petitioner  had  a  lien  upon  these  suits 
and  on  the  papers  therein  for  his  general  bill,  which 
the  agreement  has  preserved.  Those  papers  were  es- 
sential to  the  further  prosecution  of  these  suits,  and 
to  the  recovery  of  the  moneys  afterward  collected  there- 
in* Upon  the  authorities  above  cited  {In  re  Paschal, 
10  WaU.  483 ;  In  the  Matter  of  Broomhead,  6  Dowl. 
&  L.  etc.  supTa\  the  court  would  not  have  ordered 
those  papers  to  be  transferred  by  the  petitioner,  except 
upon  payment  of  his  general  bill,  or  some  security 
analogous  to  that  of  the  agreement  made  (Carver's 
case,  7  NotL  &  H.  499 ;  Heelop,  v.  Metcalf,  3  Myl. 
&C.  183 ;  Cane  n.  Martin,  2  Bean.  684 ;  Hektograph 
Co.  -».  Pourl,  11  Fed.  Rep.  844).  By  that  agreement, 
this  lien  must  be  paid  ^'  out  of  the  first  moneys  col- 
lected from  those  suits."  I  find  a  balance  of  $74.66 
collected  upon  these  suits  not  applied  to  the  petition- 
er's benefit,  and  he  is  therefore  entitled  to  that  amount. 

The  substitution  of  attorneys  upon  the  Wilson 
executions,  and  the  surrender  of  the  notes  upon  which 
those  judgments  were  founded,  were  not  necessary, 
and  were  of  no  value  in  the  subsequent  collection  of 
those  judgments ;  they  were  not  even  clearly  embraced 
in  the  terms  of  the  agreement  between  the  parties  ;  and 
as  they  were  of  no  beneficial  use,  the  surrender  of  them 
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Oftnnot  now  nerve  as  a  basis  for  any  claim  to  a  gen^nk 
lien  upon  the  WUs<m  jadgmente,  which  did  not  pra- 
Tiously  exist. 

In  Hodgkinson  v.  Kelly  (1  HogaTi^  888),  the  court 
say :  '^The  general  lien  exists  as  to  the  papers  and 
d'eeds  in  his  (the  attorney's)  hands,  but  cannot  be  ex- 
tended to  the  funds  in  the  canse,  if  the  plaintiff  can 
obtain  payment  without  his  assistance  or  the  use  of 
those  papiers." 

The  petitioner  may  have  an  order  for  the  payment 
of  $74.66,  and  his  disbursements  in  this  proceeding. 


JAMES,  Appellant,  t>.  SHEA,  Bespokdekt. 

SUPBBMS  COUBT,  FiBST  DSPABTM£NT ;    GeNEBAL 

Tebm,  May,  1882. 
§  822. 

IHtmiuing  cim^Mnt. — Order^  for  toant  of  prtmeeution^  diteretionary.'^ 
Judgment  regularly  entered  en  each  order  nU  appealable 

untU  order  reoereed. 

An  order  dismissing  a  complaint  on  the  ground  that  plaintiff  unrea- 
sonably neglects,  to  proceed  in  the  action,  is  one  resting  in  the  sound 
discretion  of  the  court,  and  the  appellate  tribunal  will  interfere 
only  when  the  discretion  has  been  abused  or  improperly  exercised.  ['] 

Where  a  complaint  was  dismissed  for  want  of  prosecution,  and  judg- 
ment regularly  entered  thereon,  the  judgment  will  stand  effectiye 
and  regular  until  the  order  dismissing  the  complaint  is  reversed, 
and  an  appeal  therefrom  should  be  dismissed,  [i] 

Where  an  action  was  commenced  and  issue  joined  therein  twenty  yean 
ago,  and  a  commission  with  a  stay  of  proceedings  was  obtained  by 
defendant  which  was  never  returned,  and  the  stay  of  proceedings  re- 
mained in  force  for  thirteen  years  without  any  steps  being  taken  to 
vacate  it,  when  it  was  vacated  by  consent,  and  the  case  was  there- 
after placed  on  the  general  calendar  of  the  court,  and  when  reached 
on  the  day  calendar,  over  five  years  ago,  it  was  marked  generally 
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leterved.  Held^  that  an  order  dismissing  the  complaint  was  properlj 
granted,  and  that  theroi  had  not  been  an  abuse  of  discretion. ['] 
{Decided  October  27,  1882). 

Api)eal  from  order  dismissing  complaint  for  waQt 
of  prosecution,  and  from  the  judgment  entered  un- 
der such  order. 

The  facts  are  stated  in  the  opinion. 

A.  J,  Perry ^  tor  appellant : 

Cited  in  support  of  order  dismissing  complaint, 
Bowles  V.  Van  Home,  11  Abb.  Pr.  84  ;  Roy  v.  Thomp- 
son, 8  How.  Pr.  253.  The  order  appealed  from  is  dis- 
cretionary.     Osborne  v.  Selleck,  6  Weekly  Dig.  539. 

BSward  D.  JameSy  respondent,  in  person. 

Davis,  P.  J. — The  judgment  at  the  time  it  was  en- 
tered, and  at  the  time  the  appeal  from  it  was  taken, 
was  entirely  regular.  The  resi)ondent  has  a  right  to 
enter  it  upon  the  order  of  the  special  term.  The  ai>- 
pellant  procured  no  stay  of  proceedings,  but  chose  to 
allow  judgment  to  be  entered,  and  to  appeal  from  it. 
His  practice  was  irregular,  and  ought  not  to  be  sanc- 
tioned. The  judgment  will  stand  effective  and 
[']  regular,  until  the  order  be  reversed,  if  that  result 
shall  follow  the  appeal  from  the  order.  Even 
then  the  correct  practice  would  be  to  move  the  court 
below  to  vacate  the  judgment  on  the  ground  of  the  re- 
versal of  the  order  on  which  it  was  based.  There  was 
no  necessity  of  the  expense,  and  delay,  and  appeal 
from  the  judgment  which  was  regular  and  proper  when 
entered,  and  that  the  appeal  should  be  dismissed,  even 
if  the  order  be  reversed.  The  court  will'  not  encour- 
age unnecessary  appeals  in  such  cases. 

As  to  the  order,  it  was  one  resting  in  the  sound  dis- 
cretion of  the  court.  It  is  only  when  the  discretion 
p]    has  been  abused  or  improperly  exercised  under 
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the  provisions  of  tlie  Code,  or  of  the  rules  of  the 
courts,  that  the  api)ellate  tribunal  is  required  ex  devUo 
jvsticia  to  interfere. 

In  this  case  the  action  was  commenced  twenty  years 
ago,  upon  a  promissory  note  then  just  at  the  point  of 
outlawing.  Issue  of  fact  was  joined  in  May,  1863,  and 
the  answer  set  up  facts  which,  if  true,  as  alleged, 
would  constitute  a  i>erfect  defense. 

An  order  for  commission  with  stay  of  proceedings 
till  its  return  was  obtained  by  defendant.  But  the 
commission  was  never  resumed,  and  thirteen  years 
elapsed  before  the  plaintiff  took  any  step  to  vacate  the 
stay.  It  was  vacated  by  consent  in  December,  1875. 
The  cause  has  since  been  on  the  general  calendar  at 
circuit.  The  defendant's  attorney  frequently  request- 
ed plaintiff  to  bring  the  cause  to  trial.  Younger  issues 
have  been  tried.  The  plaintiff  answers  this  by  saying, 
that  when  the  cause  was  reached  on  the  calendar  in 
December,  1876,  he  let  the  cause  go  over  at  the  request 
of  the  defendant's  attorney,  and  the  cause  was  then 
marked  reserved  generally,  and  could  have  been  call- 
ed up  by  defendant's  attorney  on  two  days'  notice  and 
placed  on  the  calendar ;  and  that  defendant's  attorney 
has  never  been  willing  to  agree  on  any  particular  time 
for  the  trial.  The  defendant,  it  would  seem,  has  never 
noticed  the  cause  for  trial,  and  could  not  therefore 
move  for  its  dismissal  at  circuit. 

Section  822  of  the  Code,  provides  that  * '  where  the 
plaintiff  unreasonably  neglects  to  proceed  in  the  action 
against  the  defendant the  court  may  in  its  dis- 
cretion, upon  the  application  of  the  defendant 

dismiss  the  complaint and  render  judgment  ac- 
cordingly." 

Rule  86  restores  in  this  district,  the  old  common 
law  practice,  under  which  defendants  were  at  liberty 
to  move  to  dismiss  the  action  "at  any  time  after 
younger  issues  shall  have  been  tried  in  their  regular 
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order.''  A  defendant  is  not  therefore — ^in  the  first  judi- 
cial district  at  least— subject  to  the  necessity  of  notic- 
ing the  issues  for  trial,  and  putting  the  case  on  the 
calendar,  bearing  himself  the  expense  of  so  doing  and 
of  preparing  for  trial  and  of  attending  in  readiness  for 
trial,  till  the  cause  is  reached  and  called.  He  may  pro- 
ceed— as  oftentimes  it  will  be  greatly  to  his  interest  to 
do  in  order  to  save'costs  and  expenses,  which,  possi- 
bly, he  will  be  unable  to  collect  from  his  adversary — 
to  move  under  section  822  of  the  Code,  for  general 
"  unreasonable  neglect  of  the  plaintiff  to  proceed  in 
the  action,"  or,  under  rule  36,  for  the  si)eciflc  neglect 
therein  named. 

This  motion  was  on  the  ground  of  general  ''  unrea- 
sonable neglect."  For  thirteen  years  the  plaintiff 
took  no  step  in  the  case,  although  he  knew  the  com- 
mission had  not  been  returned.  The  stay  was  opera- 
tive, it  is  true,  but  its  operation  was  the  plaintiff^s 
fault,  for  he  seems  to  have  accepted  it  as  an  excuse 
for  his  own  negligence;  and  after  it  was  formally  vaca- 
ted the  delay  was  again  so  unreasonable  as  to  justify 
the  belief  that  the  policy  of  the  plaintiff  was,  Fabean 
strategy,  to  await  the  death  of  all  witnesses  of  the  de- 
fense. 

The  court  below  seems  to  think  that  the  delay  had 
been  unreasonable  within  the  meaning  of  the 
[n  Code,  and  we  are  not  inclined  to  disturb  his  con- 
clusion. There  are  enough  of  live  actions  affecting 
the  present  affairs  of  litigants,  to  afford  abundant 
labor  to  the  courts,  without  resurrecting  cases  which 
the  plaintiffs  have  allowed  to  slumber  in  apparent 
death  for  nearly  a  generation  of  lives. 

We  are  inclined,  therefore,  to  aflirm  the  order  and 
to  dismiss  the  appeal  from  the  judgment,  but,  under 
all  the  circumstances,  without  costs. 

BsADY,  J.,  concurred* 
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BEEB,  Appellant,  v.  BENNEB,  REBPONDEirr. 

Tf.  Y.  CouBT  OF  Common   Pleas,  General  Term  ; 

October,  1882. 

§§  4,  3214. 

Diitrict  Courts. — May  grant  an  interpleader. — What  portion  of  praetiM 
under  Code  of  Procedure  made  applieahle  to^  by  eecHon  48,  chap- 
ter U^  qf  the  Lave  of  1S67,  ie  etiU  in  force. 

By  oection  48  of  chapter  844  of  the  Laws  of  1857,  the  practice  UDd«*r 
sections  55  to  64  inclosive,  and  seetion  68  of  the  Code  of  Procednrc 
was  made  the  practice  of  the  district  court  in  the  city  of  New  York 
as  fully  and  completely  as  if  those  provisions  were  incorporated  in 
full  in  that  act,  [>]  and  the  omission  to  repeal  section  48,  when  other 
portions  of  the  act  were  expressly  repealed,  is  an  expression  of  legisla- 
tiTe  will  thet  such  portions  of  the  practice  under  that  section  as  was 
not  superseded  by  the  Code  of  Civil  Procedure,  should  be  retain- 
ed. [*/]  This  intention  is  confirmed  by  sections  4  and  8214  of  the 
Code  of  Civil  Procedure. [*] 

There  are  no  provisions  of  the  Code  of  Civil  Procedure  which  super- 

.  sede  the  old  practice  as  to  interpleader  in  district  courts.  That 
practice  is  still  in  force,  and  those  courts  still  have  the  power  to 
grant  an  interpleader,  [i] 

{Decided  November  17,  1882.) 

Appeal  by  plaintiff  from  a  judgment  of  a  district 
court  in  the  city  of  New  York. 

This  action  was  originally  brought  against  one  Pe- 
ter Diehl,  for  $260  commissions  claimed  to  be  due 
plaintiff  for  his  services  as  broker  in  the  sale  of  cer- 
tain real  property  in  the  city  of  New  York.  The  pre- 
sent defendant  claimed  that  he,  and  not  the  plaintiff, 
was  the  broker  who  sold  the  property,  and  that  what- 
ever services  the  plaintiff  had  rendered  were  rendered 
by  him  as  this  defendant's  servant,  and  not  as  the 
broker  of  Diehl. 

Upon  motion,  the  justice  of  the  district  court  or- 


CIVIL    PBQGEDUEE    BEPOET&  Ma 


Bmt*.  BwuMft 


**^mmmmm^m^mi^^mm^pmmw^^^^^^immrmmm 


dered  that  the  present  defendant  be  intezpleaded  as 
defendant.  A  trial  was  thereafter  had  before  a  jury, 
which  found  in  favor  of  the  defendant. 

8.  Jf.  Boeder^  for  respondent. 

L.  ZelleVy  for  appellant. 

■ 

J.  P.  Dalt,  J.— This  was  a  proper  case  for  inter* 
pleading  Benner,  who  claimed  the  money  for  which  the 
suit  was  brought,  because  he  alleged  himself  to  be 
the  actual  contractor  with  Diehl,  and  claimed  that  the 
plaintiff  was  his  agent  and  not  an  independent  contrac- 
tor. Diehl  therefore  stood  as  a  mere  stakeholder  of  a 
fund  which  belonged  to  one  of  two  claimants,  and 
was  properly  relieved  of  the  suit  on  paying  the  money 
into  court  and  substituting  Benner  as  defendant. 
The  question  is  whether  the  district  courts  had 
power  at  the  date  of  the  order  of  interpleader  in  the 
action  (April  8,  1882)  to  make  such  an  order.  Prior 
to  the  Code  of  Civil  Procedure  the  district  courts  had 
that  power  (Dreyer  v.  Ranch,  10  Ahb.  Pr.  N.  S.  344). 
It  was  so  held  for  the  reason  that  section  48  of  the 
district  court  a-ct  {Laws  qf  1857,  chap.  344)  made  the 
provisions  of  sections  65  to  64,  both  inclusive,  of  the 
Code  of  Procedure  applicable  to  the  district  courts* 
Section  64  of  the  Code  of  Procedure,  subdivision  15, 
declared  that  the  provisions  of  that  act  (the  Code)  re- 
specting parties  to  actions  should  apply  to  the  district 
courts.  The  provision  .for  interpleader  (§  122)  was 
embraced  in  title  3  regulating  parties  to  civil  actions. 

The  Code  of  Procedure  has  been  repealed,  but  sec- 
tion 48  of  the  act  of  1857  has  not  been  repealed.  It 
reads  as  follows  :  "  Section  48.  The  provisions  of  sec- 
tion fifty-five  to  sixty-four,  both  inclusive,  and  of  sec- 
tion sixty -eight  of  the  Code  of  Procedure  shall  apply 
to  these  courts,  except  that  the  transcript  of  judgmtot 
specified  in  the  latter  section  shall  be  furnished  by 
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the  clerk  of  the  court  in  which  the  judgment  was  ren- 
dered, and  also  except  that  the  execution  may  issue 
as  well  out  of  the  district  court  in  which  the  judgment 
was  rendered  as  out  of  the  common  pleas." 

There  are  provisions  in  the  new  Code  relating  to 
transcripts  of  and  executions  upon  judgments  of  these 
courts  which  supersede  so  much  of  section  48,  above 
quoted,  as  regulates  those  matters  (§  3220). 

And  there  are  other  provisions  of  the  new  Code 
which  partially  supersede  the  regulations  found  in 
sections  66  to  64  and  section  68  of  the  Code  of  Proce- 
dure.   But  there  is  no  provision  in  the  new  Code  as 

to  interpleader  in  these  courts,  and  so  much  there- 
[']    fore  of  the  former  practice  is  not  sui)erseded  by 

any  provision  in  the  new  practice. 
We  must  assume  that  the  legislature,  in  not  re- 
[*]    pealing  section  48  (although  it  included  a  direct 

reference  to  certain  provisions  of  the  old  Code, 
and  made  the  practice  thereunder  the  practice  of  the 
district  courts),  had  a  purpose  in  view,  and  this  pur- 
pose undoubtedly  was  to  preserve  to  suitors  and  liti- 
gants in  the  district  courts  all  the  benefits  which  the 
section  48  was  originally  intended  to  confer.  Among 
these  none  is  so  important  and  beneficial  as  the  provi- 
sion giving  to  defendant  in  certain  cases  the  right  to 
interplead  the  real  contestant. 

We  shall  I  think  be  giving  the  natural  and  ordinary 
effect  to  the  legislative  intention  as  expressed  in  its 

acts,  and  its  omission  to  act,  if  we  hold : 
[•]       1.  That  by  section  48  of  the  district  court  act,  so 

much  of  the  practice  of  the  Code  of  Procedure  as 
may  be  embraced  within  section  66  to  64  inclusive,  and 
section  68,  was  made  the  practice  of  the  district  courts 
as  fully  and  as  completely  as  if  those  provisions  were 
incorporated  in  full  in  the  act  in  question  (chap.  844. 

Laws  of  1867). 
[*]       2.  That  the  omission  to  repeal  section  48,  when 
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other  portions  of  the  act  were  expressly  rex)ealed 
(see  repealing  act,  chap.  345,  Law%  of  1880),  is  an  ex- 
pression of  legislative  vdll  that  snch  portion  of  the  prac- 
tice nnder  that  section  as  was  not  sui)erseded  by  the 

new  Code  shonld  be  retained. 
[*]  3.  That  this  intention  is  confirmed  by  section  4 
of  the  new  Code,  which  after  an  enumeration  of  all 
the  courts  in  section  3,  declares  that  ^^each  of  those 
courts  shall  continue  to  exercise  the  jurisdiction  and 
powers  now  vested  in  it  by  law  according  to  the  course 
and  practice  of  the  court,  except  as  otherwise  pre- 
scribed in  this  act,"  and  by  section  3214  of  the  new 
Code,  which  provides  that  '*  except  as  otherwise  spe- 
cially prescribed  in  the  title  this  act  does  not  affect  any 
statutory  provision  remaining  unrepealed,  after  this 
chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts."  Section  48  of  the 
act  of  1857  is  an  unrepealed  statutory  provision  relat- 
ing to  the  powers  of  those  courts. 

There  are  no  exception*  of  importance  in  the 
case. 

The  attempt  to  contradict  defendant  (pages  24  and 
25  of  return),  by  introducing  his  letter  heading,  was  a 
contradiction  upon  a  matter  drawn  out  in  cross-exam- 
ination, and  not  involved  in  the  issues,  viz.  as  to 
whether  he  represented  himself  to  be  a  member  of  a 
law  firm. 

The  motion  to  strike  out  an  answer  as  irresponsive 
(page  34  of  return)  was  properly  denied  because  part 
of  the  answer  was  responsive. 

The  exception  to  the  refusal  to  charge  that  the  bur- 
den of  proof  lay  on  the  defendant  was  properly 
denied  because  the  plaintiff  alleged  in  his  complaint 
employment  by  Diehl,  and  the  finding  of  a  purchaser, 
which  was  denied  by  Benner' s  answer,  and  he  was 
bound  to  prove  it. 

The  request  to  charge  should  have  been  limited 
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to   what   was    strictly    afllrmatiye    in  Benner's  de* 
fense. 

Judgment  shonld  be  affirmed 

YjlN  Bbunt,  J.,  concurred. 


SHERMAN,  AND  Ano.j  Respoitoents,  v.  SCOTT, 

ET  AX.,  Appellants. 

supbeme  coubt,  potjrth  department;  general 

Term,  April,  1882. 

§§  829,  836. 

Shidenee,  — Lien  for  costs  does  not  render  attorney  incompetent  teitness, — 

Communication  (f  clients  to  attorney  not  pritileged  eommtaiir 

cation  in  action  het>ieeen  those  clients, —  When  motion  to 

stiike  out  testimony  should  be  denied, — 

Statute  of  Frauds, 

A  court  of  equity  will  Dot  permit  the  statute,  which  was  designed  to 
prevent  frauds,  to  be  used  as  an  instrument  for  perpetrating  a 
fraud  with  impunity.  [>] 

An  attorney,  whose  only  interest  in  the  restdt  of  an  action  is  a  lien  for 
his  costs  upon  his  client's  cause  of  action,  which  will  attach  to  the 
recovery  and  its  proceeds,  and  which  is  confirmed  by  an  agreement 
between  himself  and  his  client,  is  not  interested  in  the  event  of  the 
action,  within  the  meaning  of  section  829  of  the  Code.  Such  lien 
and  agreement  do  not  render  him  an  incompetent  witness.  [']  If  the 
agreement  had  been  that  he  should  have  a  certain  share  of  the  re- 
covery for  his  services,  or  that  he  should  receive  nothing  unless  his 
client  succeeded,  it  would  have  been  otherwise. ['] 

If  an  agreement  renders  a  person  incompetent  as  a  witness  on  the  trial 
of  a  cause,  proof  of  the  agreement  bears  directly  on  the  issue,  and 
secondary  evidence  is  inadmissible.  [^] 

Where  a  litigation  is  between  the  representatives  of  two  persons,  who 
were  clients  of  an  attorney,  conversations  had  by  him  with  those 
clients  are  not  privileged  communications,  and  his  testimony  con- 
ceming  them  should  not  be  excluded  on  that  ground.  [*] 

A  motion  to  strike  out  the  testimony  on  the  ground  of  the  iocompe- 
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tency  of  the  witness  is  property  denied  wbere  the  objection  should 
have  been  raised  before  tbe  testimony  was  given. [*] 
{Decided  June,  1882.) 

Appeal  from  a  jadgment  of  the  Monroe  county 
special  term. 

The  facts  are  fully  stated  in  the  opinion* 

W.  S.  Oliver  J  for  appellants. 
W.  C.  Howlej/j  for  respondents. 

Smith,  P.  J. — The  trial  judge  found  that  in  Octo- 
ber, 1873,  it  was  agreed  by  parol,  between  Henry  Bab- 
cock  and  his  wife,  Lovina,  who  lived  together  and  had 
no  children,  that  Babcock  would  cause  certain  lands 
owned  by  him,  valued  at  $4000,  to  b^  conveyed  to  his 
wife,  and  that  she  would  execute  to  him  a  lease  of  the 
same  for  the  term  of  his  life,  and  that  she  would  also 
make  a  will,  and  keep  it  in  existence  during  her  life, 
devising  said  land  to  her  said  husband  in  case  he 
should  survive  her ;  and  in  case  he  should  die  first, 
giving  to  the  plaintiff  Artametta  Sherman  a  legacy  of 
two  thousand  dollars,  to  John  Scott  three  hundred  dol- 
lars, and  to  the  plaintiff,  Mary  E,  Perkins,  the  residue 
of  said  property  :  that  in  pursuance  of  said  agreement, 
Babcock  caused  said  land  to  be  conveyed  to  his  wife, 
and  she  executed  to  him  a  life  lease  of  the  same ;  but 
she  never  made  her  will  as  she  agreed  to  do,  although 
she  recognized  her  obligation  to  do  so.     On  several 
occasions  after  the  making  of  said  agreement,  and  in 
February,  1876,  she  died  intestate.    Babcock  and  his 
wife  occupied  said  land  till  her  death,  and  after  that 
time  Babcock  occupied  it  till  he  died,  in  September, 
1876.    Before  his  death  he  made  his  will,  by  which, 
after  providing  for  the  payment  of  his  debts  and  the 
expenditure  of  $160  for  a  monument  over  his  own  and 
his  wife's  grave,  he  gave  to  the  plaintiff  Artametta 
Sherman/  his  niece,  a  legacy  of  $2000,  a  legacy  of  $100 
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to  Willie  C.  Wadsworth,  a  legacy  of  $300  to  John 
Scott,  and  the  residue  of  his  property  to  his  sister, 
the  plaintiff,  Mary  E.  Perkins,  for  life,  and  then  to  her 
heirs.  In  Angnst,  1876,  said  Babcock  assigned  the 
Cause  of  action  under  said  parol  agreement  with  his 
wife,  to  the  plaintiff  Artametta  Sherman,  with  power 
to  prosecute  the  same  for  her  own  benefit,  except  that 
out  of  any  recovery  thereon  she  was  to  carry  out  the 
provisions  of  his  said  will.  The  judge  held  that  as 
Mrs.  Babcock  had  never  performed  the  agreement  on 
her  part  and  performance  had  been  rendered  impossi- 
ble by  her  death,  the  deeds  by  which  said  land  was  con- 
veyed from  Babcock  to  her,  and  also,  said  lease, 
should  be  declared  null  and  void,  and  be  vacated  and 
set  aside  and  cancelled  of  record,  and  that  the  assign- 
ment so  made  by  Babcock  to  the  plaintiff,  Sherman, 
was  in  trust  for  the  uses  and  purposes  declared  in  his 
said  will. 

The  appellant' s  counsel  contends  that  the  alleged 
agreement  was  not  proved  by  evidence  of  that  charac- 
ter and  reliability  which  is  required  by  courts  of 
equity  in  like  cases.  We  have  examined  the  evidence 
on  that  point  carefully,  in  view  of  the  criticisms  put 
upon  it  by  the  appellant's  counsel,  and  we  are  not 
prepared  to  say  that  the  learned  judge  who  tried  the 
case,  and  who  had  the  witnesses  before  him,  has  erred 
in  finding  that  the  parol  agreement  set  out  by  him 
was  in  fact  made. 

It  is  insisted  on  the  part  of  the  appellant,  as  it  was 
at  the  trial,  that  the  agreement,  being  in  parol,  is  void 
under  the  statute  of  frauds.  The  answer  is  that  made 
by  the  judge  at  special  term,  that  as  the  agreement  was 
fully  performed  by  the  husband,  to  permit  the  wife, 
or  the  appellants  who  are  her  heirs,  to  keep  the 
fruits  of  the  agreement,  she  not  having  performed,  on 
her  part,  would  amount  to  a  gross  fraud  upon  the 
plaintiff. 
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[*]  A  court  of  equity  will  not  permit  the  statute, 

which  was  designed  to  prevent  frauds,  to  be  used  as 
an  instrument  for  perpetrating  a  fraud  with  impunity 
(Byan  v.  Dox,  34  N.  T.  307,  and  cases  cited).  Upon 
this  point  and  also  upon  the  question  whether  this  is 
one  of  that  class  of  contracts  of  which  specific  per- 
formance will  be  enforced  by  a  court  of  equity,  it  is 
unnecessary  to  add  anything  to  what  is  so  well  said 
in  the  opinion  delivered  by  the  learned  judge  at 
special  term. 

A  principal  witness  on  the  part  of  the  plaintiffs  to 
prove  the  parol  agreement  was  Charles  E.  Sale,  the 
plaintiff's  attorney,  and  to  that  end  he  was  permitted 
to  testify  to  a  conversation  between  himself  and  Mr. 
and  Mrs.  Babcock.  This  is  urged  as  error,  on  the 
ground  that  he  was  interested  in  the  event  of  the  ac- 
tion, and  therefore  was  incompetent,  under  section 
829  of  the  Code,  to  testify  to  a  conversation  with  Mrs. 
Babcock,  deceased,  chroogh  whom  the  appellants 
claim,  and  with  her  husband  through  whom  the  plain- 
tiffs claim.  But  it  does  not  appear  that  he  was  inter- 
ested in  tbe  result,  within  the  meaning  of  the  section 
referred  to.  He  had  merely  a  lien  as  attorney, 
[■]  for  his  costs,  on  his  clients'  cause  of  action, 
which  would  attach  to  the  recovery  and  its  pro- 
ceeds, and  that  lien  was  confirmed  by  an  agreement 
between  himself  and  his  clients.  But  he  would  be  en- 
titled to  his  costs,  let  the  action  result  as  it  might. 
The  circumstance  that  his  clients  were  poor  does  not 
affect  the  question.  If  the  agreement  had  been  that 
he  should  have  a  certain  share  of  the  recovery  for 
[•]  his  services,  or  that  he  should  receive  nothing  un- 
less his  clients  succeeded,  the  case  would  have  been 
different. 

It  was  not  error  to  exclude  parol  proof  of  the  con- 
tents of  the  written  agreement  between  Sale  and  his 
clients.    If  the  agreement  rendered  him  incompetent 
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as  a  witness  (and  that  was  the  theory  npon  which  the 

defendants  songht  to  pro^e  its  contents),  the 
[*]    proof  bore  directly  npon  the  issne,  and  secondary 

evidence  was  inadmissible. 

Sale's  testimony  did  not  relate  to  privileged  com- 
munications (Whiting  V.  Barney,  30  iT.  T.  342).  The 
litigation  here,  is  between  the  representatives  of  his 

two  clients  respectively,  with  whom  he  had  the 
[']    conversation  ;  not  between  his  clients  and  a  third 

person,  as  in  Root  «.  Wright,  (84  iT.  F.  72),  cited 
by  the  appellants. 

The  motion  to  strike  ont  the  testimony  of  Mr. 

Chase  on  the  gronnd  of  his  incompetency  was 
[•]    properly  denied.     Without  deciding  whether  the 

objection  was  well  founded,  it  is  enough  to  say 
that  it  should  have  been  raised  before  his  testimony 
was  given  (Quin  t).  Lloyd,  41  iT.  Y.  361,  355). 

These  considerations  meet  all  the  exceptions  in  the 
case  which  call  for  comment,  and  lead  to  an  aflSrm- 
ance. 

Judgment  affirmed,  with  costs. 

Habdin  and  Haight.,  JJ.,  concurred. 
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CARD,  BT  AL.,  Respondents,  v.  METROPOLITAN 
ELEVATED  RAILROAD  COMPANY, 

Appellant. 

N.   T.   SUPEBIOB  COITBT,  GENERAL  TbBM,  NOVEMBER, 

1883. 
§§  1222,  1224. 

Judgment  entered  on  order  of  general  term, — No  notice  of  entry  neceeearp. 

— Special  term  cannot  determine  iohether  it  e^pree^es  intent  of  court. 

— General  term  hae  power  to  vacate  judgment  entered,  on  order 

of  former  general  term  when  it  does  not  conform  to  order, 

— When  it  toiR  not  vacate  or  resettle  euth  judgment. 

After  settlement  of  a  general  term  order,  and  the  taxation  of  '^costs, 
the  entry  of  judgment  follows  as  a  matter  of  coarse;  it  is  the -clerk's 
duty  to  see  that  the  judgment  conforms  to  the  ordez^  and  ao  notice 
of  its  entry  is  required  to  be  g>ven.['] 

The  question,  whether  a  judgment  entered  on  an  order  of  the  general 
term  expresses  the  intent  iof  the  court,  is  not  one  upon  which  the 
special  term  can  pa8S.[*,] 

A  general  term  has  power  to  Tacate  a  judgment  entered  by  the  clerk 
on  the  order  of  a  former  general  tetm,  where  the  judgment  does  not 
conform  to  such  order^['] 

Where  a  general  term  cannot  determine  from  the  record  whether  a  for- 
mer general  term,  which  reversed  an  order  snstaining  a  demurrer,  in- 
tended to  direct  judgment  in  the  form  it  was  entered,  and  it  appears 
from  correspondence  between  the  attorneys,  that  the  case  was 
shaped  for  the  purpose  of  obtaining  the  judgment  of  the  court  of  ap- 
peals upon  the  rights  of  the  parties,  a  motion  to  resettle  or  vacfite 
the  judgment  should  be  denied. [^ J 

{Decided  November  7,  1862.) 

Motion  to  resettle  or  vacate  judgmeirt  entered  on 
order  of  general  term,  and  appeal  from  order  of 
special  term  denying  a  similar  motion. 

This  action  was  brought  by  Sal va tore  Caro  for  the 
purpose  of  obtaining  an  injunction  to  restrain  the 
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operation  of  the  defendants'  railroad  in  front  of  the 
premises  then  owned  by  him,  and  now  owned  by  the 
present  plaintiffs.  The  defendant  demurred  to  the 
complaint.  Its  demurrer  was  sustained  at  special 
term  and  judgment  was  entered  in  its  favor.  The 
plaintiff  appealed  to  the  general  term,  which  on  April 
5th,  1880,  filed  its  decision,  and,  on  February  21st, 
1881,  settled  an  order  after  notice  to  the  defendant 
directing  that  the  judgment  of  the  special  term  be  re- 
versed ^^and  that  the  plaintiff  have  judgment  upon 
the  demurrer,  with  costs." 

Subsequently  the  original  plaintiff  died,  and  the 

action  was,  by  an  order,  revived  and  continued,  and 
the  present  plaintiffs,  his  heirs,  substituted  in  his 
place.  On  May  10th,  1882,  the  plaintiffs'  attorney  en- 
tered judgment  for  the  injunction  prayed  in  the  com- 
plain t. 

The  defendant  then  moved  at  special  term  to 
vacate  or  resettle  that  judgment,  which  motion  was 
denied.  From  the  order  thereupon  entered  the  defen- 
dant appealed. 

David  Dudley  Field  {Dorsheimer^  Bacon  &  Deyo^ 
attorneys),  for  appellant. 

Julien  T.  Dames  and  Roger  Foster^  for  respon- 
dents : 

Cited  in  support  of  contention  that  the  judgment 
was  properly  entered  and  that  there  was  no  need  of 
any  notice  to  the  defendant  or  settlement  or  signature 
of  a  judge  in  order  to  make  its  entry  regular  and  the 
judgment,  itself,  valid  :  Knapp  t?.  Roche,  82  N.  Y. 
866  ;  De  Lancy  v.  Blizard,  7  Hun^  67 ;  Roberts  v. 
White,  7  J.  <fe  8.  272;  sections  1021,  1222,  1224  of  the 
Code  of  Civil  Procedure. 

Per  Cuiuam. — On  or  about  the  27th  day  of  June, 
1879,  judgment  in  this  action  was  entered  in  defend- 
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ant's  favor  upon  a  demurrer,  from  which  judgment  an 
appeal  was  taken,  and  on  or  about  the  6th  day  of 
April,  1880,  the  judgment  was  reversed  and  judgment 
directed  for  plaintiff.  The  order  was  settled  on  notice, 
and  was  absolute.  The  original  plaintiff  having  died, 
the  action  was  revived,  and  thereafter,  and  on  or  about 
the  10th  day  of  May,  1882,  judgment  herein  was 
entered  without  notice  of  any  kind.  Thereupon  the 
defendant's  counsel  moved  the  special  term  to  vacate 
or  resettle  the  judgment  upon  an  affidavit  of  one 
of  the  attorneys  for  defendant,  in  which  he  states  that 
the  judgment  was  entered  without  notice,  and  that  he 
believes  that  it  does  not  express  the  intent  of  the 
court.    This  motion  was  denied. 

After  settlement  of  a  general  term  order  and  the 

taxation  of  costs,  the  entry  of  judgment  follows 
p]    as  matter  of  course.     It  is  the  clerk's  duty  to  see 

that  the  judgment  conforms  to  the  order.  Neither 
the  laws  nor  the  practice  of  the  court  requires  notice 
of  entry  of  judgment  to  be  given. 

The  question  was  made,  not  that  the  judgment  did 

not  follow  the  order,  but  that  the  judgment  did 
[■J    not  express  the  intent  of  the  court.    This  was  not 

a  question  for  the  special  term  to  pass  upon. 

The  order  was  right  and  should  be  affirmed,  with 
$10  costs. 

Sedgwick,  C.  J.,  Fbeedman  and  Arnoux,  JJ., 
concurred. 

At  the  same  term  the  appeal  which  called  forth  the 
foregoing  opinion  was  argued,  the  defendant  moved 
the  general  term  to  vacate  or  resettle  the  judgment 
entered  therein. 

David  Dudley  Field  {Dorsheimer^  Bacon  &  Deyo^ 
attorneys),  for  motion. 

Julien  T.  Dames  and  Roger  Foster^  opposed. 
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Per  Cubiah* — It  i&  impossible  to  determine  froia 
the  record  whether  it  was  the  intent  of  the  general 
term,  which  heard  the  demarrer,  to  direct  judgment 
according  to  the  forms  which  have  been  presented  by 
the  defendant  on  this  motion  and  not  according  to  the 
form  aictoally  entered,  unless  the  general  term  should 
proceed  to  bear  anew  the  issue  of  law  which  was  made 
by  the  demurrer. 

The  former  general  term  ascertained  what  facts 
alleged  in  the  complaint  constituted  a  cause  of  action 
and  what  was  the  proper  relief.  Of  course  this  gen- 
eral term  cannot  review  the  decision.  The  peculiari- 
ties of  the  situation  are  practically  shown  by  the  fact 
that  defendant  now  presents  two  forms  of  judgment, 
which  seem  to  be  based  upon  distinctly  different  views 
of  plaintiffs  right.  There  is  no  sufficient  ground,  there- 
fore, for  directing  judgment,  as  asked  by  the  defendant. 

It  is  not  intended  to  deny  that  this  court  would 
have  the  power  to  vacate  the  judgment  entered  by 
[']  the  clerk,  if  it  appeared  that  it  was  not  in  con- 
formity with  the  order  which  the  former  general 
term  made.  In  this  case,  however,  in  view  of  its  his- 
tory disclosed  by  the  record,  it  does  not  appear  that 
the  defendant  has  an  absolute  right  to  have  this  ques- 
tion determined.  The  correspondence  between  the 
attorneys  show  that  the  case  was  shaped  for  the  pur- 
pose of  getting  the  judgment  of  the  court  of  appeals 
upon  the  rights  of  the  parties. 

If  the  present  judgment  were  set  aside,  it  might 

result  in  another  hearing  at  the  general  term  of  the 

appeal  from  the  special  term«    An  appeal  from 

[*]    the  present  judgment  will  result  in  an  adjustment 

of  the  defendant's  claim. 

The  motion  should  be  denied,  without  costs. 

Sedgwick,  C.  J.,  Fbeedman  and  Aenoux,  JJ., 
concurred. 
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NICHOLS,  AN  iKFANT,  BY  NICHOLS,  HiB  Guardian, 

ad  litem,  v.  c  a  mm  ann. 

City  Ooubt  of  Brooklyn  ;  Speoial  Tebm,  Aitoitst, 

1882. 

§§  468,  et  seg.j  469,  8968. 

If{fant  may  proieeute  action  in  fcrma  paup&rit* 

Where  an  order  was  granted,  upon  toi  ex  parte  application,  appointing 
a  gnardian  ad  litem  of  an  infant,  and  permitting  him  to  sue  as  a 
poor  person,  a  motion  to  vacate  that  part  of  the  order  allowing  the 
infant  to  sne  a^  a  poor  person,  and  for  an  order  that  the  guardian 
ad  litem  file  secaritj  for  costs,  will  be  denied. 

{Decided  November  4, 1882.) 

Motion  by  defendant  that  that  part  of  the  order 
appointing  a  gnardian  ad  litem  of  plaintiff,  which  per- 
mitted plaintiff  to  prosecnte  the  action  as  a  i)oor  per- 
son be  vacated,  and  for  an  order  requiring  plaintiff's 
gnardian  ad  litem  to  file  security  for  costs. 

On  the  6th  day  of  August,  1882,  a  petition  was 
signed  and  verified  by  Harriet  Nichols,  in  which 
she  stated : 

I.  '*  That  she  is  the  mother  of  Lowell  M.  Nichols, 
who  is  an  infant  under  fourteen  years  of  age,  and  who 
was  four  years  of  age  on  the  8d  day  of  August,  1882, 
and  that  he  resides  with  your  petitioner  at  No.  359 
South  Third  street  in  the  city  of  Brooklyn,  and  has  no 
general  or  testamentary  guardian,  and  that  the  father 
of  said  infant,  Lowell  M.  Nichols,  is  dead. 

IL  "That  said  Lowell  M.  Nichols  has  a  good  cause 
of  action  against  one  Jacob  Cammann  of  the  city  of 
Brooklyn,  as  your  petitioner  is  advised  and  believes, 
by  reason  of  injuries  by  him  received  in  July,  1 881, 
through  and  by  reason  of  the  negligence  of  said  Jacob 
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Gammann  in  leaving  exposed  and  unguarded  entrance 
to  cellar  of  the  premises  of  said  Cammann,  whereby 
said  Lowell  M.  Nichols  was  caused  to  fall  and  tumble 
into  said  cellar,  down  a  flight  of  steps,  and  without  any 
negligence  on  his  part,  and  whereby  he  received  severe, 
dangerous  and  probably  permanent  injuries,  to  his 
great  damage. 

lU.  ^^  That  your  petitioner  is  desirous  that  an  ac- 
tion should  be  commenced  in  this  court  on  behalf  of 
said  infant,  against  said  Jacob  Cammann,  to  recover 
damages  for  said  injuries,  and  that  your  petitioner  is 
willing  to  become  the  guairdian  ad  litem  of  said  infant 
to  prosecute  such  action  against  said  Cammann. 

IV.  **  That  said  Lowell  M.  Nichols  is  not  worth  one 
hundred  dollars,  nor  any  sum  or  proi)erty  wJiatever  be- 
sides the  subject  matter  of  said  action  referred  to,  and 
that  your  petitioner*is  not  worth  any  property  except 
her  wearing  apparel. 

V.  "  That  this  application  is  made  by  your  peti- 
tioner in  behalf  of  said  Lowell  M.  Nichols,  and  because 
of  his  inability  to  make  the  same  on  his  own  behalf.*' 

This  petition,  together  with  Mrs.  Nichols'  consent 
to  be  such  guardian  ad  litem^  and  a  certificate  of  an 
attorney  that  he  was  of  the  opinion  that  Lowell  M. 
Nichols  had  a  good  and  substantial  cause  of  action 
against  the  defendant,  was  presented  to  a  justice  of 
the  city  court  of  Brooklyn,  who  giTuited  an  order  ap- 
pointing Mrs.  Nichols  guardian  ad  litem  of  said  Lowell 
M.  Nichols,  and  allowing  him  to  prosecute  as  a  poor 
person.  This  action  was  thereupon  began,  and  the 
defendant,  before  answering  or  taking  any  other  pro- 
ceedings, made  this  motion. 

S.  T.  Maddox^  for  the  motion : 
Cited  Kleinpeter  v.  Enell,  ante^  21 ;  In  re  Daly, 
ante^  22,  note. 
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Henry  D.  BirdsdUj  opposed. 

I.  It  will  be  conceded  as  a  general  proposition 
that  the  law  intends  courts  to  be  equally  open  and 
accessible,  alike  to  all  persons,  irrespective  of  age, 
rank,  sex  or  condition.  Touching  infants  it  is  in  fact 
specially  provided  by  section  468  of  the  Code,  that 
"where  an  infant  has  a  right  of  action  he  is  entitled 
to  maintain  an  action  thereon,  and  the  same  shall  not 
be  deferred  or  delayed  on  account  of  his  infancy." 

II.  Not  only  does  the  law  intend  that  all  persons 
wronged  shall  have  redress  and  equal  right  to  seek 
redress  in  courts,  but  so  solicitous  is  the  law  that  all 
persons  may  seek  redress  and  shall  have  redress  for 
wrongs  that,  anticipating  that  poverty  may  deter  such 
application,  it  is  specially  provided  that  a  poor  *' per- 
son" may  sue  without  being  chargeable  for  costs,  and 
that  all  officers  of  the  court,  including  its  attorneys, 
shall  render  gratuitous  service  to  such  poor  person. 
Such  is  the  theory  of  the  law  and  such  its  just  and  be- 
neficent provisions.  It  is  the  boast  of  the  English  com- 
mon law  that  the  king  never  denied  justice  to  his 
humblest  subject,  and  it  should  be  equally  the  dis- 
tinguishing feature  of  our  law  that  all  can  obtain  re- 
dress in  our  courts,  and  that  the  courts  are  equally 
open  to  all.  «» 

III.  Section  468  should  be  so  construed  in  its  re« 
lation  with  section  469  as  to  make  it  operative.  So  as 
to  give  it  practical  effect  and  not  to  render  it  inopera- 
tive. Both  sections  relate  to  one  general  object. 
Effect  should  be  given  to  both,  and  neither  should  be 
construed  as  ineffectual  and  useless.  Now  these  sec- 
tions being  part  of  one  general  law,  should  be  con- 
strued together.  Plummer  v.  Murray,  51  Barb.  201 ; 
People  V.  Draper,  15  N.  T.  632  ;  Rexford  v.  Knight, 
15  Barb.  627 ;  Port  v.  Burch,  6  Barb.  60-75 ;  Rosevelt 
V.  Godard,  52  Barb.  633 

IV.  The  language  of  section  458  is  broad  and 
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ample.  It  means  just  what  it  says :  '^  A  poor  person 
not  being  of  ability  to  sue/'  It  means  enery  body 
who  is  poor.  "  Not  being  of  ability  to  sue,"  for  the 
obvious,  simple  and  just  veason  that  the  law  does  not 
intend  to  shut  the  door  of  our  courts  against  any  per- 
son, whomsoever  he  may  be. 

y I  beg  leave  to  refer  to  the  following  cases: 

Roberti  v.  Carlton,  18  Bow.  Fr.  466  ;  where  it  was 
held  that  the  statute  is  applicable  to  a  married  woman 
who  prosecutes  as  a  poor  person  for  damages  for  in- 
juries to  her  separate  property.  Robertson  v.  Robert- 
son, 3  PaigCj  387 ;  where  it  was  held  that  a  wife  mny 
proceed  for  a  separation  as  a  poor  person.  Matter  of 
Byrne,  1  Edwards*  Ck.  41 :  the  action  of  the  chancel- 
lor in  this  case  assumed  that  infants  were  entitled  to  the 
benefits  of  the  statute,  but  that  a  guardian  should  first 
be  appointed  and  application  thea  made  by  such 
guardian 

The  motion  should  be  denied,  with  costs. 

NsiLSoif,  C.  J.— Motion  denied,  without  costs. 
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THE  PEOPLE   ex:  kel.  NEGHJS,  Eespoitoent,   v. 

DWYER,  et  al.,  common  COUNCILMEN  of 

ijHE  oiTY  OF  Brooklyn,  Appellants. 

Court  of  Appeals,  October,  1882. 

§§  8,  9,  606,  607,  1356,  1367. 

Contempt, — Distinction  between  eriminal  and  eivU. — When  proceeding  to 
pitTiish  criminal^  a  civil  epedal  proceeding, — Appeal  in  such  cases,  — 
Common  coun&il  acting  vnder  authority  from  legislature^  act  as 
agents  of  the  city. — Plea  that  disobedience  of  order  of  court 
u)as  harmless^  no  answer  to  proceedings  to  punish  for  con- 
tempt.— Co7irt  may  restrain  pMic  bodies  and  officers 
by  if  I  junction, —  When  court  has  jurisdiction  to 
grant  injunction  restraining  action  of  com' 
mon  council, —  When  action   of  county 
judge,  action  <tf  supreme  court. 

The  Revised  Statutes  disdnguisbed,  and  the  Code  of  Civil  Procedure 
preserves  the  distinctiou,  between  crimiual  contempt  and  proceed- 
ings as  for  contempt  in  civil  actions.  As  it  respects  disobedience 
to  the  orders  of  the  court,  the  sole  difference  appears  to  be  that  a 
willful  disobedience  is  a  criminal  contempt,  while  a  mere  disqbedi- 
euce  by  which  the  right  of  a  party  is  defeated  or  hindered,  is  treat- 
ed otherwise.  [1] 

A  proceeding  by  a  civil  court  to  punish  a  criminal  contempt  which 
originated  in  the  violation  of  an  order  made  by  a  civil  court  in  a 
civil  action,  is  a  civil  special  proceeding, [*]  and  one  of  those  special 
proceedings  in  which  the  Code  permits  an  appeal.  ['] 

Where  the  legislature  granted  a  charter  to  an  elevated  railway  com* 
pany,  in  which  authority  was  given  it  to  build  and  operate  its  road 
on  certain  streets  and  avenues  of  a  city,  and  the  mayor  and  com- 
mon council  of  the  city  were  given  the  privilege  of  changing  the 
streets  to  be  occupied,  Held,  that  when  the  mayor  and  common 
council  acted  upon  this  privilege,  it  was  in  performance  of  munici- 
pal duty — one  due  to  the  city  alone,  and  uot  at  all  to  the  State.[^] 
They  acted  as  agents  of  the  city  and  in  its  behalf,  and  were 
bound  by  an  injunction  issued  in  an  action  to  which  the  city  was  a 
party.  [*] 

The  plea  that  the  disobedience  ol  an  order  of  a  court,  waa  harmless. 
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and  the  act  done  ineffectual  and  a  nullity,  is  not  an  answer  to  a 
proceeding  to  punish  the  party  who  disobeyed  the  order  for  con- 
tempt. [*] 

That  public  bodies  and  public  officers,  may  be  restrained  by  injunc- 
tion from  proceeding  iu  violation  of  law,  to  the  prejudice  of  the 
public,  or  to  the  injury  of  individual  rights,  cannot  be  questioned, 
and  whether  an  act  sought  to  be  enjoined  is  or  is  not  of  a  legisla- 
tive character,  is  a  judicial  question  to  be  dispoaed  of  by  the  court, 
and  it  can  prohibit  action  until  it  can  in Yestigate,  and  finally  decide 
the  question.  If  the  court  errs  in  its  conclusion,  the  remedy  is  by 
appeal,  and  not  by  disobeying  its  mandate.  [^] 

Where  in  an  action  against  a  city,  an  elevated  railroad  company  and 
its  receiver,  to  restrain  and  prevent  the  occupation  of  certain  streets 
in  the  city  by  the  elevated  road,  and  to  forbid  any  grant  of  author- 
ity by  the  city  for  such  occupation,  the  complaint  alleges  that  the 
common  council  of  the  city,  had  taken  action  under  an  act  of  the 
legblature  authorizing  it  and  the  mayor  to  change  the  streets  in 
which  the  railroad  company  had  been  empowered  to  build  its  road, 
and  had  no  authority  to  do  so  again ;  that  such  action,  which  they 
again  threatened  to  take,  was  a  grant  to  a  private  corporation  of  pro- 
perty of  the  city  without  compensation ;  that  instead  of  naming  other 
streets,  along  the  general  route  prescribed  by  the  statute,  it  made 
that  privilege  a  pretense  for  extending  the  road  over  most  of  the 
city;  that  the  resolution,  by  which  the  action  was  taken,  was  drawn 
by  the  railroad  company^s  attorney,  and  was  the  product  of  a  corrupt 
bargain  between  the  company  and  a  majority  of  the  common  coun- 
cil ;  that  the  road,  upon  the  new  route,  would  work  great  injury  to 
the  abutting  property  owners  who  could  recover  no  compensation 
because  the  railroad  company  was  bankrupt,  HM^  that  the  supreme 
court  had  power  to  grant  an  injunction  restraining  such  action. [^1 

Although  an  injunction  in  an  actifm  in  the  supreme  court,  was  isi^ued 
by  a  county  judge,  it  is  none  the  less  the  mandate  of  the  court.  [•] 

Where  an  attachment  was  issued  against  certain  members  of  the  com- 
mon council  of  a  city  for  contempt  in  violating  an  injunction  grant- 
ed in  an  action  against  the  city  and  others,  and  the  only  evidence  that 
the  city  was  a  party  to  the  action  contained  in  the  papers  on  which 
the  attachment  was  granted,  was  the  summons  and  complaint,  in 
which  It  was  described  as  a  party,  and  an  affidavit  that  ^*the 
action  was  commenced  by  the  service  of  a  summons  and  com- 
plaint on  the  defendants  and  on  the  members  of  the  com- 
mon council," — UM^  that  the  papers  did  show  that  the  sum- 
mons and  complaint  had  been  served  on  the  city,  and  so  it  was 
a  party  to  the  action.    An  order  allowing  formal  proof  of  such  ser- 
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Tice  to  be  filed  nunc  pro  tune  merely  rapplied  additional  and  more 
accurate  eridence  of  the  fact.[i^] 
(Deeided  November  28,  1882.) 

Api)eal  from  order  of  general  term  of  supreme 
court,  second  department,  affirming  order  of  Kings 
county  special  term,  adjudging  defendants  in  contempt, 
and  directing  that  an  attachment  issue  against  them  ; 
and  motion  by  respondents  to  dismiss  the  appeaL 

The  facts  are  stated  in  the  opinion. 

The  special  term  opinion  is  reported  ial  Hf.  Y.  Civ. 
Pro.  484. 

Ward  &  Jeriks^  and  Winchester  Britton  for  appel- 
lants. 

Erastus  Cooke  and  David  Barnettj  {Berbert  €f. 
Hull^  attorney,)  for  respondents. 

Finch,  J. — ^The  relator  brought  an  action  against 
the  city  of  Brooklyn,  the  Brooklyn  Elevated  Railway 
Co.  and  the  receivers  of  that  company,  the  ultimate 
object  of  which  was  to  restrain  and  prevent  the  occupa- 
tion of  certain  streets  in  the  city  by  the  elevated  road, 
and  forbid  any  grant  of  authority  by  the  city  for  such 
occupation.  The  complaint  described  the  situation  as 
it  existed  at  the  commencement  of  the  action.  It 
showed  that  the  Elevated  Railway  Co.  was  chartered 
in  1874  and  1876,  and  authorized  to  construct  and 
operate  an  elevated  road  on  certain  specified  streets 
and  avenues  of  the  city,  or  on  such  streets  and  ave- 
nues as  may  be  named  by  the  mayor  and  common 
council  of  the  city  of  Brooklyn  as  being  more  suitable 
for  carrying  out  the  objects  contemplated  in  the 
erection  of  said  elevated  railway.  It  further  alleged 
that  before  the  elevated  company  began  the  construe- 
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tion  of  their  road,  they  applied  to  the  mayor  and 
common  council  to  name  other  streets  and  avenues 
for  their  occupation ;.  that  such  common  council  com- 
plied with  the  request  but  their  resolution  to  that 
effect  was  vetoed  by  the  mayor,  and  the  compaDy 
thereafter  began  the  construction  of  its  road  upon  the 
streets  and  avenues  dictated  by  its  charter.  The  com- 
plaint then  charges  that  on  the  12th  day  of  November, 
1881,  the  elevated  company  again  applied  to  the 
mayor  and  common  council  to  name  other  streets  and 
avenues  which  they  might  occupy  ;  that  the  common 
council  consented,  but  the  mayor  again  vetoed  the 
resolution. 

Since  it  was  apparent  that  at  least  two-thirds  of 
the  members  of  the  common  council  favored  the  reso- 
lution, and  so  it  could  be  passed  over  the  mayor's  veto 
under  the  provisions  of  the  city  charter,  the  plaintiff 
asked  as  a  part  of  his  relief,  after  stating  other  facts 
to  justify  equitable  interference,  that  the  city  of 
Brooklyn,  its  mayor  and  common  council,  be  enjoined 
from  voting  and  acting  upon  any  resolution  naming, 
altering  or  changing  the  route  of  the  railway  company 
and  from  overriding  or  disaproving  the  mayor^s  veto. 
A  temporary  injunction  to  this  effect  was  granted  by 
the  county  judge  of  Kings  county  and  continued  on 
the  return  of  an  order  to  show  cause  by  the  supreme 
court.  This  injunction  was  properly  served  upon 
each  member  of  the  common  council,  but,  notwith- 
standing, that  body  by  a  vote  of  two-thirds  of  its 
members,  repassed  the  prohibited  resolution  over  the 
mayor's  veto.  For  this  act  seventeen  of  them  were 
attached  for  contempt,  adjudged  guilty,  and  fine  and 
imprisonment  were  imposed.  The  order  of  the  court 
has  been  affirmed  by  the  general  term,  and  comes  here 
for  final  consideration. 

It  is  met  on  the  threshold  by  the  respondent's  mo- 
tion to  dismiss  the  appe^,  and  the  question  has  its 
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difficulties.  The  revised  statutes  distinguished  and 
the  Civil  Code  preserves  the  distinction  between  crimi- 
nal contempt  and  proceedings  as  for  contempt  in  civil 

cases.  As  it  respects  disobedience  to  the  orders  of 
[']    a  court,  the  sole  difference  appears  to  be  that  a 

*' willful"  disobedience  is  a  criminal  contempt, 
while  a  mere  disobedience  by  which  the  right  of  a  par- 
ty to  an  action  is  defeated  or  hindered  is  treated  other- 
wise. The  conviction  here  was  for  a  criminal  contempt, 
the  disobedience  adjudged  willful,  and  the  permitted 
punishment  imposed.  {Civil  Code^  §§  8,  9.)  It  is  now 
said  that  from  such  a  conviction  there  is  no  appeal,  be- 
cause it  is  not  a  civil  but  a  criminal  special  proceeding. 
It  cannot  be  the  latter  ;  for  the  Code  of  Criminal  Pro- 
cedure does  not  recognize  or  provide  for  it.  It  de- 
scribes what  are  called  ^'  special  proceedings  of  a  crim- 
inal nature,"  but  criminal  contempts  are  not  among 
them.  {Grim.  Code^  Part  6,  titles  1  to  11.)  They  ap- 
pear and  are  regulated  in  the  Civil  Code.  When  they 
originate  in  the  violation  of  an  order  made),  not  by  a 
criminal  court  but  by  a  civil  court  in  a  civil  action,  it 
is  difficult  to  see  how  they  can  be  anything  else  than 
the  special  proceedings  defined  in  the  Civil  Code  as 
civil  special  proceedings.  Because  the  willful  con  tempt 

is  denominated  ^^ criminal,"  does  not  make  the 
[*]     proceeding  by  a  civil  <50urt  having  before  it  a  civil 

action,  to  protect  its  dignity  and  compel  respect 
for  its  mandates,  any  the  less  a  civil  special  proceed- 
ing. If  it  is  in  a  court  having  only  civil  jurisdiction, 
or  on  the  civil  side  of  a  court  having  criminal  Juris- 
diction also,  it  must  be  deemed  a  special  proceeding 

within  the  meaning  of  §§  1,366  and  1,357,  of  the 
[•]    Code  of  Civil.  Procedure,  and  §  190,  subd.  3,  which 

permit  an  appeal.  But  where  a  criminal  court 
makes  an  order  in  a  criminal  proceeding  pending  be- 
fore it  which  is  disobeyed,  the  process  by  which  it 
vindicates  its  authority  must  be  held  to  be,   as  we 
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decided  in  People  v.  Gilmore  (88  If.  T.  627,)  not  a  spe- 
cial proceeding  as  defined  in  the  Code  of  Civil  Proced- 
ure. Possibly  in  this  latter  class  of  cases  there  is  no 
appeal.  If  it  is  best  that  there  should  be,  the  iitten- 
tion  of  the  legislature  should  be-  directed  to  the  sub- 
ject. We,  therefore,  deny  the  motion  to  dismiss  the 
present  appeal. 

The  order  is  assailed  on  behalf  of  the  defendants 
adjudged  guilty  of  contempt,  on  the  ground  that  they 
were  not  parties  to  the  action  nor  agents  of  the  defen- 
dant, the  City  of  Brooklyn,  but  acted  in  passing  the 
resolution  sought  to  be  prohibited  not  in  their  mu- 
nicipal capacity,  but  as  independent  agents  of  the  State, 
and,  therefore,  were  not  bound  by  the  injunction  nor 
guilty  of  contempt  in  disregarding  it.  Numerous 
authorities  are  cited  as  justifying  this  construction  of 
their  real  relation  and  attitude,  of  which  Maximilian 
t.  the  Mayor  (62  N.  Y.  160)  and  New  York  and  Brook- 
lyn  Saw  Mill  and  Lumber  Company  v.  Brooklyn  (71 
N.  T.  680)  are  instances.  But  the  question  in  every 
case  of  such  character  depends  largely  upon  its  own 
peculiar  facts,  and  is  determined  by  considerations 
not  usually  common  to  them  all.  The  statute  confer- 
ring the  authority  or  imposing  the  duty,  and  the  ob- 
ject and  purpose  sought  to  be  accomplished,  are  alike 
to  be  considered  in  reaching  the  result.  The  charter 
of  the  Brooklyn  Elevated  Railroad  Company  contain- 
ed a  legislative  authority  to  build  and  operate  their 
road  upon  certain  streets  and  avenues  in  the  city  of 
Brooklyn  specilically  named ;  but  the  legislature, 
realizing  that  the  city  itself  ought  to  be  consulted, 
and  might  in  view  of  its  own  interests  and  welfare  de- 
sire to  change  the  route  of  the  road  and  dictate  other 
streets  for  its  occupation,  conferred  this  privilege 
upon  the  municipality,  by  giving  it  to  the  mayor 
and  common  council  as  the  lawful  and  recognized  agen- 
cy through  which  the  city  could  regularly  act.    The 
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State  might  have  dictated  the  route  and  selected  the 
streets  absolutely  and  peremptorily,  but  it  chose  not  to 
do  so,  and  gave  to  the  city  the  privilege  through  its  regu- 
lar and  constituted  agents  of  changing  the  streets  to  be 
occupied.  When  the  mayor  and  common  council  act- 
ed upon  this  privilege  it  was  in  performance  of  muni- 
cipal duty,  one  due  to  the  city  alone  and  not  at  all  to 
the  State.  The  latter  had  acted  and  was  conten- 
[*]  ted.  It  named  the  streets  for  itself,  and  then  prac- 
tically said,  if  the  mayor  and  common  council, 
having  in  view  the  welfare  and  convenience  of  the  city 
and  its  inhabitants,  deem  that  such  welfare  and  con- 
venience will  be  promoted  by  substituting  other  streets, 
they  may  do  so.  When  these  authorities  came  to  act, 
or  decline  to  act,  their  sole  duty  was  to  the  municipali- 
ty which  they  represented.  Its  welfare  and  conveni- 
ence were  the  only  motives  which  could  rightfully  set 
them  in  motion  and  dictate  and  determine  the  character 
of  their  action.  When  they  spoke  the  city  spoke,  and 
they  necessarily  acted  for  the  city  and  in  its  behalf. 
The  form  and  characteristics  of  their  action  fully  recog- 
nized this  view  of  their  duty.  The  common  council 
passed  the  resolution  naming  the  streets  in  the  usual 
and  ordinary  way,  and  sent  it  to  the  mayor  for  his  ac- 
tion.  He  returned  it  with  a  message  of  disapproval, 
and  then  the  latter  adopted  it  ^*  notwithstanding  the 
objections  of  his  Honor,  the  mayor,-  by  a  two-thirds 
vote."  It  was  only  under  the  city  charter  and  as  a 
municipal  act  that  this  step  could  have  been  taken. 

In  form,  therefore,  and  in  fact,  the  common 
[*]  council  acted  as  the  agents  of  the  city  and  in  its 
behalf,  and  the  city  being  a  party,  they  were 
bound  by  the  injunction.  'We  do  not  see  how  it  helps 
the  matter  to  say  that  passing  the  resolution  was  in- 
effectual because  the  mayor's  assent  as  a  separate 
authority  was  indispensable.  We  cannot  discuss  that 
question.     The  defendants  did  exactly  what  the  court 
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enjoined  them  not  to  do.  Whether  the  oonrt  acted 
wisely  or  unwisely,  whether  the  thing  they  prohibited 
was  imx)ortant  or  nnimportant,  is  not  the  qneation 
here.  The  order  of  the  court,  having  jurisdiction  and 
acting  within  its  authority,  was  to  be  obeyed.  It  saw 
fit  to  prohibit  the  identical  act  which  these  defendants, 
nevertheless,  did,  and  we  cannot  listen  to  a  plea  that 
the  disobedience  was  harmless.    That  the  act  enjoined 

could  do  no  harm  if  done,  was  a  suggestion  to  be 
[']    considered  by  the  tribunal  granting  or  refusing 

the  injunction.  That  the  act  enjoined  was  a 
"nullity"  which  is  also  asserted,  leaves  the  defend 
ants,  if  they  knew  the  fact,  in  the  very  hopeless  situa- 
tion of  having  violated  the  order  of  the  court  for  the 
mere  amusement  of  the  thing,  or  by  way  of  showing 
their  contempt  for  the  tribunal  making  the  order. 

But,  it  is  further  said,  that  the  act  enjoined  was  a 
legislative  act  and  discretionary,  and  the  court  had  no 
jurisdiction  to  prohibit  it.  But  it  had  jurisdiction  of 
the  subject  matter  9f  the  action  as  well  as  of  the  i>ar- 
ties.     "  That  public  bodies  and  public  officers  may  be 

restrained  by  injunction  from  proceeding  in  viola- 
[']    tion  of  law  to  the  prejudice  of  the  public  or  to  the 

injury  of  individual  rights  cannot  be  questioned." 
(The  People  t.  The  Canal  Board,  55  i\r.  X.  393 ; 
Davis  V.  American  Society,  75  N.  Y.  369.)  Whether 
the  act  sought  to  be  enjoined  was  or  was  not 
of  a  legislative  character,  was  a  judicial  question,  to 
be  disposed  of  by  the  court,  acting  upon  the  facts,  and 
it  could  prohibit  action  until  it  could  investigate  and 
finally  decide  the  question.  (People  v.  Sturtevant,  9 
jr.  T.  274.)  If  the  court  erred  in  its  conclusion,  the  re- 
medy was  by  appeal,  and  not  by  disobeying  its  man- 
date. While  it  is  true  that  equity  will  not  ordinari* 
ly  interfere  with  matters  resting  largely  in  the  discre^ 
tion  of  municii)al  authorities,  yet  where  the  threatened 
action  will  produce  irreparable  injury,  and  consists  in 
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a  disposition  of  the  public  property  by  devoting  it  in 
part  at  least  to  the  uses  of  a  private  corporation  or 
where  an  illegal  grant  is  threatened,  or  the  action 
attempted  is  corrupt  and  fraudulant  and  an  abuse  of 
trust,  cases  are  not  wanting  to  sustain  an  interferance 
by  injunction.  (Btgh  an  It^.  §  408  /  People  v.  Sturte- 
vant  supra ;  People  D.  The  Mayor,  32  Barb.  102 ;  Blake 
V.  City  of  Brooklyn,  26  Barb.  801.)  It  is  not  needful  to 
consider  these  cases,  or  discuss  the  general  subject  in- 
volved in  their  determination.  It  is  enough  for  the 
present  purpose  that  whether  the  act  enjoined  was  or 
was  not  legislative  or  discretionary,  and  if  so,  whether 
other  facts  still  justified  the  interposition  of  equity, 
were  proper  subjects  for  the  consideration  of  the  trial 
court  whose  error,  if  any,  could  only  be  corrected  by 

appeal.  The  complaint  distinctly  alleged  that  the 
[']    common  council  having  once  before  named  other 

streets  than  those  described  in  the  charter  had  no 
power  or  authority  to  do  so  again.  That  their  threat- 
ened action  was  a  grant  to  a  private  corporation  of 
property  of  the  city  without  compensation ;  that  in- 
stead of  naming  other  streets  along  the  general  route 
prescribed  by  the  statute, it  made  that  privilege. -a  pre- 
tense for  extending  the  road  over  most  of  the  city ; 
that  the  resolution  was  drawn  by  the  company's  attor- 
ny  and  was  the  product  of  a  corrupt  bargain  between 
the  company  and  the  majority  of  the  common  council; 
that  the  road,  upon  the  new  route  would  work  great 
injury  to  the  abutting  property  owners  who  could  re- 
cover no  compensation  becaase  the  railroad  company 
was  bankrupt ;  and  that  the  common  council  had  no 
lawful  right  or  authority  to  paes  the  iresolution. 
Upon  these  allegations  we  hold  that  the  court  had 
jurisdiction  to  grant  the  injunrtion. 

Although  issued  by  the  county  judge  it  was 
[*]    none  the  less  the  mandate  ol  the  courL    {Code 
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§§  606,   8,8i3.    Erie  Railway  Co.  v.   Bamsey ;  45  J\\ 
r.  646.) 

Before  the  close  of  the  hearing  in  the  proceedings 
for  contempt  an  objection  was  taken  on  behalf  of  the 
defendants,  that  it  did  not  api>ear  that  the  summons 
and  complaint  in  the  original  action  had  been  served 
on  the  city  of  Brooklyn,  and  the  court  thereupon 
ordered  the  proof  of  such  services  to  be  filed  nunc  pro 
tunc.  It  is  now  said  that  the  arrest  of  the  defendants 
was  void  on  the  papers,  since  they  did  not  show  that 
the  city  was  a  party,  and  so  render  the  defendants 
liable  as  the  agents  of  a  party  to  the  action,  and  that 
jurisdiction  cannot  be  supplied  nunc  pro  tunc,  mak- 
ing proceedings  valid  which  were  previously  void. 
The  attachment  was  issued,  however,  upon  not  only 
the  summons  and  complaint,  but  upon  an  affidavit  of 
David  Bamett,  entitled  in  the  action,  and  naming 
the  city  of  Brooklyn  as  one  of  the  defendants,  in 
which  the  affiant  says  that  '^  the  action  was  commenced 
by  the  service  of  a  summons  and  complaint  on  the  de- 
fendants and  on  the  members  of  the  common 
["]  council  on  the  27th  day  of  December  last  past." 
The  original  i>apers,  therefore,  did  show  that  the 
city  of  Brooklyn  had  been  served  with  the  summons 
and  complaint,  and  so  was  a  party  to  the  action, 
and  the  formal  proof  of  such  services  filed  Tit^Tic  j^ro 
tunc  merely  supplied  additional  and  more  accurate 
evidences  of  the  fact. 

We  discover  no  error  in  the  record,  and  the  order 
should  be  affirmed  with  costs. 

All  concur,  except  Traoy,  J.,  absent. 
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BATES,  ET  AL.,  Respondents,  v.  PLONSKT,  et  al.. 

Appellants. 

SUPfiEME  COUBT,    FiBST  DePABTMENT,     GeNEBAL 

Tebm  ;  May,  1882. 
§  649. 

AUaehment — May  he  levM  on  any  property  capable  of  manual  delivery. 
— Attaching  creditor  may  bring  action  to  $et  aeide  levy  upon  attached 
property^  made  under  execution  ieeued  on  fraudulent  judgment. 
— Injunction  regaining  therifffrom  eatiefying  euch  judg- 
ment ie  properly  granted. 

The  proTision  of  the  Code  which  proyides  that  a  levy  under  a  warrant 
of  attachment  may  be  made,  upon  property  capable  of  manual  de- 
livery by  tatdng  the  same  into  the  sheriff's  actual  custody  is  so  gen- 
eral in  its  character  that  it  does  not  include  an  exception.  [*] 

Personal  property  capable  of  manual  delivery,  the  title  to  which  has 
been  fraudulently  transferred,  may  be  made  the  subject  of  seizure 
under  a  warrant  of  attachment  the  same  as  though  it  remained  in 
the  debtor  [^^j  and  the  attaching  creditor  to  render  such  seizure  en- 
tirely effectual  may  show  in  vindication  of  it  that  while  the  title  to 
the  property  had  been,  in  form,  transferred,  it  was  done  to  defraud 
creditors,  and  in  that  manner  avoid  and  annul  it.['/] 

Where  personal  property  of  P.,  which  was  capable  of  manual  delivery, 
had  been  levied  under  executions  issued  upon  confessed  judgments, 
and  P.  made  an  assignment  for  the  benefit  of  his  creditors,  and  an- 
other creditor,  B.,  in  an  action  against  P.  caused  the  same  property 
to  be  seized  under  a  warrant  of  attachment  and  brought  an  action 
to  have  the  judgments  and  general  assignments  declared  null  and 
void  on  the  ground  that  they  were  fraudulent  and  his  attachment  a 
prior  lien,  Heldy  that  no  good  reason  seemed  to  stand  in  the  way  of 
an  action  of  that  nature,  [^']  and  that  an  injunction  restraining  the 
sheriff  from  satisfying  the  judgments  out  of  the  attached  property 
was  properly  granted,  and  should  not  be  reversed.  [^]  Such  action 
could  not  be  maintained  if  the  property  attached  was  not  of  a  tan- 
gible nature.  ['] 

(^Decided  October  27, 1883.) 
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iQftUs  «.  Ploaaky. 
Appeal  Irom  an  order  continuiBg  an  injanction. 

The  opimon  sufficiently  dtates  the  facts. 

Otto  Horwitz^  for  appellants. 

Blumenstiel  &  Hirshy  for  respondents. 

Dafiels,  J. — The  actioii  has  been  brought  to  se- 
cure the  piiority  of  the  plaintiffs  rights  nnder  attach- 
ments issued  again t  the  defendant,  Samuel  Plonsky, 
over  an  assignment  executed  by  him  for  the  benefit  of 
creditors,  and  over  executions  issued  upon  judgments 
confessed  by  him  in  favor  of  others  of  the  defendants. 
The  attachments  issued  on  behalf  of  and  for  the  plain- 
tiffs were  levied  upon  the  stock  in  trade  of  boots, 
shoes  and  fixtures  of  the  debtors,  and  the  executions 
upon  the  confessed  judgments  were  also  levied  upon 
the  same  property.  These  judgments,  as  well  as  the 
general  assignment,  are  alleged  to  have  been  made 
and  entered  with  the  intent  to  hinder,  delay  or  de* 
fraud  the  creditors  of  the  debtor.  And  for  that  reason 
the  plaintiffs  claim  priority  over  the  general  assignee, 
and  the  creditors  in  the  judgments  confessed,  al- 
though their  attachments  were  afterwards^  in  point  of 
time,  levied  upon  the  property ;  whether  such  an  ac- 
tion can  be  maintained  by  them  under  the  circum- 
stances is  the  point  upon  which  the  appeal  has  been 

placed  in  the  argument.  It  is  entirely  clear  that 
[']    no  such  suit  could  be  maintained  for  the  vindica- 

cation  and  establishment  of  the  rights  of  the  at- 
tachment creditors,  if  the  property  seized  under  the 
attachments  had  not  been  of  a  tangible  nature  (Smith 
t).  Longmire,  24  Hun^  257).  This  disability  results 
from  the  circumstance  that  such  property,  after  hav- 
ing been  assigned  or  transferred,  even  though  that 
may  liave  been  done  fraudulently,  cannot  be  made 
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subject  to  an  attachmf^nt  as  long  as  snch  tittnsfer 
remains  in  force.     But,  where  the  property  is  not 
[•]    of  that  character,  but  is  capable  of  being  taken 
into  the  manual  possession  of  the  sheriff,  there 
this  diflBculty  does  not  exist.     Notwithstanding  the 
fraudulent  transfer,  such  property  may  still  be  seized 
by  virtue  of  the  attachment.    And  the  i)ropriety  of 
the  seizure  may  be  sustained  when  that  is  brought 
p]    in  question  by  showing  that  the  transfer  itself  was 
fraudulent  and  inoperative  as  against  creditors. 
This  right  to  assail  such  a  disposition  of  the  debtor's 
property  results  from  the  fact  that  the  creditor  is  en* 
titled  to  have  it  seized  by  virtue  of  his  attachment, 
and  after  that  to  maintain  the  propriety  of  such  a 
seizure  of  it.    The  Code  has  provided  that  the  levy 
may  be  made  upon  property  capable  of  manual  deliv- 
ery by  taking  the  same  into  the  sheriffs  actual  cus- 
tody {Code  Civ.   Pro.   §  649,  subdiv.  2).      This 
[*]    provision  is  so  general  in  its  character  as  to  in- 
clude no  exception  ;  and  consequently  property, 
the  title  to  which  may  have  been  fraudulently  trans* 
ferred,  may  be  made  the  subject  of  the  seizure  the 
same  as  though  it  remained  in  the  debtor.     To 
[•]    render    such    a    seizure    entirely    effectual,   the 
creditor   may    show   in    vindication   of  it,   that 
while  the  title  to  the  property  had  been,  in  form, 
transferred,  that  it  was  done  to  defraud  creditors,  and 
in  that  manner  avoid  and  annul  it  (Thurber  v.  Blanck, 
60  N.  T.  80 ;  Frost  v.  Mott,  34  Id.  263).      This  case 
has  been  brought  within  this  principle,  for  the  com- 
plaint shows  an  actual  attachment  of  the  property, 
and  that  it  was  all  property  which  could  be  taken  in- 
to the  manual  possession  of   the  oflScer.     Upon  the 
basis  of  the  lien  created  in  that  manner  no  good 
[•]    reason  seems  to  stand  in  the  way  of  an  action  of 
this  nature,  brought  to  re-establish  the  right  of 
the  attaching  creditors  to  appropriate  it  through  the 
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instrumentality  of  the  attachments,  to  the  payment 
of  any  judgments  they  may  recover  in  the  action  ;  and 
that  really  is  all  that  is  intended  to  be  accomplished 
by  the  present  suit.  The  injunction  extends  no 
[']  further  than  to  protect  the  creditors'  rights  dur- 
ing the  pendency  of  the  action  in  case  they  shall 
ultimately  appear  to  be  entitled  to  this  relief.  For  it 
simply,  in  the  meantime,  restrains  the  payment  of 
any  of  the  proceeds  of  the  property  of  the  debtor  to 
the  defendants  or  either  of  them  upon  the  executions 
issued  to  collect  the  judgments  confessed  by  the  debt- 
or, and  it  included  only  the  property  seized  by  virtue 
of  the  plaintiff's  attachments.  Even  this  restraint  is 
more  formal  than  real,  for  the  reason  that  the  direc* 
tion  given  to  the  sheriff  requiring  him  to  deposit  with 
the  chamberlain  the  amount  of  such  proceeds,  subject 
to  the  final  determination  of  this  action,  would  prac- 
tically accomplish  the  same  result.  And  such  an  or- 
der as  that  would  very  much,  as  a  matter  of  course, 
have  been  made  upon  a  motion,  where  a  contest  of 

this  nature  existed  as  to  the  proceeds  between  the 
several  parties  proceeding  against  the  property.     The 

appeal  taken  from  the  order  cannot  be  sustained,  but 
it  should  be  affirmed,  with  $10  costs,  besides  the  dis- 
bursements. 

Bbadt,  p.  J.,  and  Bakkeb,  J.,  concurred. 
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SCHLEGEL  t>.  THE  AMERICAN  BEER  AND  ALB 

BOTTLING  COMPANY. 

N.  Y.  Mabike   Court,  Special   Tebk,  Noyembeb, 

1883. 


§  1778. 

Domestie  eorparatian, — Order  directing  iwuet  to  (0  tried  in  action  on  iU 

commercial  paper, — Time  to  $ene  limited  to  eiss 

dayt  in  marine  court. 

It  seems  clear  that  the  legislature  iDtended  that  the  order  required  by 
section  1778  of  the  Code,  directing  that  the  issue  presented  by  the 
pleadings  in  an  action  against  a  domestic  corporation  on  its  com- 
mercial paper,  be  tried,  should  be  served  within  the  time  when  the 
answer  is  due.[']  As  the  statute  provides  that  an  answer  in  an  action 
in  tne  marine  court  must  be  served  within  six  days  after  the  service 
of  the  complaint,  the  time  in  which  such  an  order  must  be  served 
in  that  court  is  limited  to  six  days.['] 

Where  the  object  of  the  legislature  is  plain  and  unequivocal,  courts 
ought,  without  violence  to  the  words,  to  adopt  such  a  coustruction 
as  will  effectuate  the  intentions  of  the  law  givers.  ['] 

(Decided  Ifovember  9,  1882.) 

Motion  to  open  and  set  aside  judgment  taken  by 
default. 


The  facts  are  stated  in  the  opinion. 

Peter  Cook,  Jr.,  for  motion. 

jP.  L.  MintoUy  {Douglass  &  Minton^  attorneys,) 
opposed. 
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Hawes^  J. — This  action  is  brought  upon  a  promis- 
sory note  made  by  the  defendant,  a  domestic  corpora- 
tion. 

The  sammons  was  served  on  October  12, 1883,  and 
no  order  of  the  jndge  directing  the  issues  presented 
by  the  pleadings  to  be  tried,  in  compliance  with  sec- 
tion  1778  of  the  Code  was  served  with  the  answer,  nor 
was  any  such  order  obtained  or  filed.  On  the  19th 
plaintiff  entered  judgment,  on  the  ground  of  the  failure 
to  serve  such  an  order.  . 

The  motion  is  now  made  to  vacate  the  jadgment, 
upon  the  theory  that  the  right  to  enter  judgment  was 
not  complete  until  the  expiration  of  twenty  days  af- 
ter service  of  the  complaint. 

The  question  has  not  arisen  before  in  this  court, 
and  its  decision  is  therefore  of  some  importance  as 
determining  the  practice. 

It  is  a  well  settled  rule  of  interpretation  that  words 
which  are  not  ambiguous  shall  be  interpreted  literally, 
and  full  effect  shall  be  given  them  by  the  court ;  and 
in  that  phase  of  the  case  it  is  clear  that  the  court 
would  have  no  power  to  order  the  entry  of  judgment 
until  after  the  lapse  of  twenty  days  from  service  of 
the  complaint,  as  the  language  in  that  regard  is  clear 
and  explicit.  But  the  very  section  which  embodies 
this  provision  also  declares  that  ''in  such  an  actioB. 
unless  the  defendant  serves,  with  a  copy  of  his  an 
swer,  a  copy  of  an  order  of  a  judge,"  Ac,  plainiifi 
may  take  judgment  as  in  case  of  de&iult  in  plead- 
ing. 

The  Code  provides  that  answers  in  this  court  shall 
be  due  in  six  days  instead  of  twenty,  and  all  notice 
and  orders  are  made  to  conform  to  this  geneal  pno- 
ciple  so  far  as  the  practice  here  is  concerned. 

The  court  is  therefore  called  upon  to  determine  the 
intent  of  the  legislature  in  this  enactment. 


CIVIL    PROCEDURE    REPORTS.  898 

Scblegel «.  Anxerican  Beer  and  Ale  Bottling  Co. 


mm^^m 


As  is  said  by  Chancellor  Walwobth  in  Donaldson 
9>.  Wood  (22  Wend.  397),  the  conrj;  must  consider  the 
^'  necessity  and  probable  object  of  the  change,  and 
then  give  such  construction  to  the  language  used  by 
the  lawmakers  in  providing  the  remedy  as  to  carry 
their  intention  into  effect  so  far  m  it  can  be  ascertain- 
ed from  the  terms  of  the  statute  itself ;"  and  this  con- 
struction must  be  such  as  is  warranted  by  the  words 
of  the  act.  The  further  principle  of  interpretation 
must  be  considered,  viz.,  that  all  statutes  in  pari  ma- 

teria  must  be  construed  together. 
[*]  With  these  principles  in  mind,  it  seems  clear  that 
the  legislature  intended  that  the  order  of  the  judge 
should  be  served  within  the  time  when  the  answer 
was  due,  and  when  the* statute  provides  that  the 
answer  should  be  due  in  six  days  that  the  order 
should  be  served  within  that  time,  and  it  seems  un- 
necessary to  discuss  the  reasonableness  of  such  a  con- 
struction, for  it  is  fairly  inferable  from  the  section  it- 
self, as  well  as  from  general  intent  and  purpose  of 
the  provision.  This  section  took  the  place  of  the  2d 
Bevised  Statutes,  468,  chap  8,  title  4,  art.  5,  §  8, 
which  authorized  the  plaintiff  in  an  action  against 
a  corporation,  founded  on  a  note  or  other  evidence  of 
debt,  to  apply  to  the  court  for  judgment  on  the  re- 
turn day,  and  the  court  then  rendered  judgment  in  fa- 
vor of  plaintiff  unless  it  was  made  to  appear  that  the 
corporation  had  a  good  and  substantial  defense  on  the 
merits.  It  is  clear  therefore  that  the  return  day  un- 
der the  old  practice  was  the  essential  element  of  time, 
and  the  counsel  is  bound  to  construe  the  present  pro- 
vision in  the  light  of  the  former  legislation  and  the 
former  practice. 

The  present  practice  only  modifies  the  former  by 
making  ic  conform  to  the  Code  practice  and  compels 
the  corporation  to  establish  a  prima  facie  case  of  mer- 
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Inasmuch  as  plaintiff  would  not  be  allowed  on  the 
trial  to  give  evidence  of  personal  transactions  between 
herself  and  the  deceased,  Peter  Schmitz,  through  whom 
defendants  derive  their  title  to  the  money  and  mort- 
gage, it  would  seem  to  be  unnecessary  for  ihis  exam- 
ination to  guard  themselves  against  surprise  on  that 
score,  and  I  should  be  inclined  to  deny  the  application 
on  that  ground.  But  this  court,  in  Hynes  v.  McDer- 
mott,  7  Daly,  613,  held  the  examination  proper  in  a 
nearly  similar  case.  There,  the  plaintiff  claiming  to  be 
the  widow  of  Wm.  R.  Hynes,  deceased,  was  examined 
as  to  an  alleged  ceremony  of  marriage  between  them, 
on  the  motion  of  defendants,  who  claimed,  as  heirs  of 
the  deceased,  the  property  for  which  plaintiff  and  her 

children  brought  ejectment.  As  to  any  personal 
f  ]    transactions  at  which  defiendants  were  not  present, 

between  plaintiff  and  Peter  Schmitz,  deceased, 
therefore,  plaintiff  may  be  examined  if  defendants 
desire. 

But  as  to  transactions  of  which  defendants  have  the 

same  knowledge  that  plaintiff  has,  that  is  to  say, 
l^    occurrences  at  which  all  parties  were  i)resent,  an 

examination  of  plaintiff  would  not  be  necessary  to 
enable  defendants  to  prepare  their  answer  nor  prepare 

for  trial.  An  examination  under  these  sections  of 
[•]    the  Code  must  not  only  be  material  but  necessary 

to  the  party  a])plying  for  it.  This  restriction 
would  not  have  been  inserted  in  the  Act  if  the  Legisla- 
ture deemed  an  examination  before  trial  proper  in 
every  case  where  an  issue  of  fact  was  to  be  tried.  If  a 
party  present  at  a  transaction  may  before  trial  examine 
his  ad versary . who  was  also  present,  then  sections 
870-2  apply  to  every  case,  and  subdivision  4  of  section 
872,  requiring  that  the  affidavit  shall  set  forth  "  that  the 
testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  application,  or  the  prosecution 
or  defence  of  such  action,"  exacts  of  the  applicant  an 
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oath  to  merely  formal  matter.  This  I  cannot  think, 
nor  the  convention  of  Justices  in  framing  Rule  89  re- 
quiring the  affidavit  to  jspecify  the  facts  and  circum- 
stances which  show  in  conformity  with  subdivision  4 
of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary,  so  regarded  the  provisions  of 
the  Code. 

It  is  not  necessary  that  defendants  should  swear 

that  th^y  intend  to  use  the  deposition  on  the  trial 

[*•]   as  has  been  required  in  some  reported  cases.     Dn- 

der  tHe  Code  the  deposition  becomes  evidence  for 

both  parties,  and  either  may  read  it  on  the  trial. 

Defendants  may  change  their  mind  after  hearing 
what  plaintiff  swears  to,  and  may  not  wish  to  put  her 
statements  in  evidence. 

We  ought  not,  therefore,  to  require  them  to  swear 
now,  to  an  intention  which  they  are  at  liberty  to  alter 
hereafter. 

The  order  appealed  from  should  be  modified  by 

adding  at  the  end,  after  the  words  *'  Second  cause 

["]   of  action,"  the  following:  "but  the  examination 

shall  not  include  transactions  at  which  defendants 

or  either  of  them  and  plaintiff  were  present." 

No  costs  of  appeal  to  either  party. 

Order  reversed  with  costs  and  disbursements. 


CIVIL    PROCEDURE    REPORTS.  409 


Barkley  v.  The  Rensselaer  and  Sanito|^  II.  II.  Co. 


BARKLEY,  Respondent,  v.  THE  RENSSELAER  & 
SARATOGA  RAILROAD  CO.,  Appellant. 

Supreme    Court,    Third    Department,    General 

Term,  September,  1882. 

§  581. 

Copif  of  aee(ntn€^ — Bight  to  demand,  is  not  limited  to  aceount  stated — 
Motion  to  iet  aside  demand  for,  is  not  proper  praetioe. 

The  right  to  demand  a  copy  of  an  account  alleged  in  a  pleading  is  not 

limited  to  the  case  of  an  account  stated. [^] 
A  motion  to  set  aside  a  demand  for  a  copy  of  an  account  alleged  in  a 

pleading  is  unnecessary^   and  such  a  motion  it   seems  is  never 

proper.  [•] 

Appeal  from  order  of  Saratoga  coaoty  special  term 
granting  motion  to  set  aside  demand  for  copy  of  ac- 
count. 


/ 


This  action  was  brought  to  recover  a  balance  due 
for  certain  wood  delivered  by  plaintiff  to  defendant 
pursuant  to  an  agreement  between  them.  The  defend- 
ant demanded  a  copy  of  the  account  alleged  in  the 
complaint,  and  the  plaintiff  thereupon  moved  at  special 
term  that  the  demand  be  set  aside.  This  motion  was 
granted,  and  from  the  order  thereupon  entered  the  de- 
fendant appealed. 

Smithy  Fwrmaan  &  CoweUy  for  appellant. 

Smith  &  Wellington^  for  respondent. 

Learned,  P.  J. — ^The  complaint  alleges  the  delivery 
of  wood  from  time  to  time  and  payments  by  the  de- 


*  See  note  on  Bill  of  Particulars,  ante,  p.  244. 
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fendant  on  acconnt  thereof  from  time  to  time.    The 
defendant  demanded  the  items  of  the  acconnt. 

We  see  no  reason  for  limiting  the  right  to  make 
[*]    snch  a  demand  to  the  case  of  an  account  stated,  as 
seems  to  have  been  done  in  Johnson  v.  Mallory,  2 
Sobt  681. 

In  ordinary  language  the  word  "  account"  is  applied 
to  almost  every  claim  on  contract  which  consists  of 
several  items.  And  there  is  no  necessity  for  giving  any 
limited  meaning  to  the  word  as  it  is  used  in  section  631 
of  the  Code  of  Civil  Procedure. 

No  harm  can  arise  to  the  plaintiff.  He  need  only 
serve  such  a  copy  of  the  account  as  he  deems  sufficient. 
If  that  is  thought  by  the  defendant  to  be  defective,  the 
defendant  may  make  a  motion  for  a  further  account ; 
and  then  the  question  as  to  the  particularity  of  the 
items  may  come  up.  It  was  very  unnecessary  for 
[']  the  plaintiff  to  make  a  motion  to  set  aside  the  de- 
mand. And  we  are  not  willing  to  say  that  such  a 
motion  can  ever  be  proper. 

If  the  plaintiff  (as  he  says  on  the  argument)  is  with- 
out the  means  of  giving  particulars,  he  coald  make 
that  as  an  excuse  when  a  motion  should  be  made  for  a 
further  account,  after  he  should  have  made  and  served 
the  best  in  his  power. 

Order  reversed  with  $10  costs  and  disbursements  for 
printing,  and  motion  denied  with  $10  costs. 

BooKES  and  Westbrook^  JJ.,  concurred. 
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ESTATE  OP  BENJAMIN  CURSER,  Deceased. 
N.  Y.  Court  of  Appeals,  June,  1882. 

§  2662. 

Letters  of  AdminUtrcUion, — Unmarried  toaman  i$  entitled  tOy  in  prtfer- 

ence  to  married  woman  of  equal  degree  of  kindred  tothede- 

ceaeed, — Repeal  of  statute  by  impUeation, 

The  repeal  of  a  statute  by  implication  must  rest  upon  very  clear  and 
definite  reasons.  It  must  be  the  necessary  solution  of  an  inconsis- 
tency not  otherwise  to  be  solved.  [*] 

The  provisions  of  the  revised  statutes  which  provide  that  in  the 
issuing  of  letters  of  administration,  unmarried  women  shall  have 
preference  over  married  women  of  equal  degree  of  kindred  to  the 
intestate,  have  not  been  repealed.  [*,  ^] 

Where  two  women  were  equally  capable  of  administering  the  estate 
of  an  intestate,  and  equally  entitled  to,  except  that  one  is  married 
and  the  other  unmarried,  the  unmarried  one  is  entitled  to  letters  of 
administration,  and  this  without  notice  to  the  other.  ['] 

(Decided,  June,  1882.) 

Appeal  from  order  of  general  term  of  supreme 
court,  second  department,  reversing  order  of  surrogate 
denying  motion  to  revoke  letters  of  administration. 

Benjamin  Ourser  died  intestate  March  25,  1881, 
leaving  him  surviving  two  children — the  appellant, 
Martha  E.  Varian,  and  respondent,  S.  Cecilia  Baxter. 
Between  these  two  sisters  there  had  long  existed  a 
family  breach.  Following  the  father's  death  it  was  ex- 
pressly understood  between  them  that  nothing  should 
be  done  with  the  estate,  worth  some  $80,000,  until  they 
could  agreed  upon  a  plan  of  settlement.  Appellant 
urged  that  they  agree  upon  a  friend  of  their  father  to 
be  administrator,  and  thus  matters  stood.  Meanwhile, 
respondent  assumed  full  control  of  the  estate,  and  man- 
aged its  affairs  independently. 
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On  April  21,  1881,  respondent,  a  married  woman, 
filed  a  petition  praying  that  letters  of  administration 
be  granted  jointly  to  her  and  apjjellant,  an  nnmarried 
woman.  A  citation  was  issued  returnable  May  11, 
1881,  and  on  May  2,  1881,  it  was  served  on  appellant. 
Appellant,  thereafter,  and  on  May  7,  1881,  filed  a  peti- 
tion praying  that  letters  be  granted  to  her.  On  May 
9,  1881,  letters  were  granted  to  her,  she  having  duly 
taken  the  oath  and  filed  her  bond.  May  11, 1881,  upon 
the  return  of  respondent's  citation,  the  surrogate 
denied  her  petition  for  joint  letters  on  the  ground  that 
letters  had  been  duly  granted  to  appellant,  and  that 
she  had  duly  qualified. 

May  13,  1881,  the  respondent,  by  petition,  prayed 
that  the  letters  granted  to  appellant  be  revoked,  which 
application  was  denied  May  27,  1881,  and  an  order  to 
that  effect  was  entered.  From  which  order  the  appeal 
to  the  general  term  of  the  supreme  court,  second  judi- 
cial department,  was  taken. 

The  term  reversed  the  order  of  the  surrogate  and 
directed  him  to  issue  lettera  of  administration  to  the 
respondent.    From  that  order  this  appeal  was  taken. 

Isaac  N.  Cooks  for  appellant. 

Close  &  Robertson  and  Crane  &  Daily  {T.  Ashley 
Atkins  J  attorney),  for  respondent. 

Finch,  J. — ^The  surrogate  issued  letters  of  admin- 
istration to  one  of  two  sisters  who  was  unmarried, 
without  notice  to  the  other,  who  was  a  married  woman. 
If  the  two  had  in  all  respects  an  exactly  equal  rights, 
notice  to  one  was  an  essential  requisite  to  a  valid  ap- 
pointment of  the  other  (Code,  §  2662) ;  but  if  the  pro- 
vision of  the  revised  statutes,  establishing  pref- 
n  erence  among  those  of  equal  degree  of  kindred  to 
the  intestate,  as  males  to  females,  relatives  of  the 
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whole  blood  to  those  of  the  half  blood,  and  unmanied 
women  to  married  women  {JR.  8.  tit  3,  part  2,  chap.  6, 
§  28),  remains  unrepealed  and  in  force,  the  appointment 
was  valid,  and  notice  to  the  married  sister  unnecessary. 
So  mach  of  the  provision  referred  to  as  gives  a  prefer- 
ence to  the  feme  sole  is  claimed  to  have  been  repealed 
by  the  act  of  1867,  relating  to  the  authority  and  juris- 
diction of  surrogates  (chap.  782). 

The  second  section  provides  that  a  married  woman 
shall  be  ^^ capable"  of  acting  as  administratrix  and 
^^  receiving"  letters  as  such  as  though  she  was  unmar- 
ried, and  that  her  bond  given  on  such  appointment 
shall  be  valid  and  effectual.  There  is  in  this  act  no 
express  repeal  of  the  previously  existing  preferences, 
and  if  it  is  so  repealed  at  all  it  is  by  implication.  That 
is  the  conclusion  of  the  general  term  in  this  case,  and 
supported  by  the  similar  ruling  of  the  surrogate  of 
New  York  (West  v.  Mapes,  4  Jie^f.  406) ;  but  a  repeal 
by  implication  must  rest  upon  very  clear  and  def- 
["]  inite  reasons  (People  ex  rel.  Kingsland  v.  Palmer, 
52  N.  Y.  83 ;  Mongeon  v.  People,  55  N.  T.  613). 
It  must  be  the  necessaiy  solution  of  an  inconsistency 
not  otherwise  to  be  solved.  If  the  two  statutes,  on  any 
reasonable  construction,  can  stand  together,  and  if  the 
latter  enactment  has  scope  to  operate,  and  an  apparent 
purpose  of  its  own,  without  working  a  repeal  of  the 
earlier  provision,  both  must  be  upheld  and  harmonized. 
The  law  of  1867  had  such  scope  and  purpose. 

Under  the  revised  statutes  the  married  woman 
could  not  be  administratrix.  She  was  classed  among 
the  incapables  (2  R,  8.  supra^  §  32),  and  where  her  re- 
lationship to  the  intestate  would  otherwise  have  given 
her  the  right  it  went  to  her  husband.  Undoubtedly 
this  was  one  of  the  results  flowing  from  the  theory 
which  merged  her  existence  in  his,  and  narrowed  or  de- 
nied her  separate  rights.  The  later  legislation  which 
graduUy  invested   her  with  the  control  of  her  own 
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property,  and  recognized  her  independent  existence, 
left  no  reason  for  retaining  in  the  law  her  incapacity  to 
act  as  administratrix.  The  old  theory  loosened  its  hold 
slowly. 

The  act  of  1863  took  the  next  step  (chap.  862,  §  4). 
It  made  her  capable  of  such  appointment,  '*with  the 
written  consent  of  her  husband."  So  that  when  the 
act  of  1867  was  passed  it  found  two  disabilities  remain- 
ing, and  two  difficulties  needing  to  1^  removed.  Ac- 
cordingly, it  enabled  the  married  worilan  to  act  as  ad- 
ministratrix as  if  she  was  unmarried,  thus  dispensing 
with  the  condition  of  her  husband's  consent,  and  made 
her  bond  valid  and  effectual.  The  act,  therefore,  had 
scope  for  its  operation  and  purposes  to  accomplish, 
without  touching  the  existing  preference. 

We  are  not  compelled  to  refer  it  to  that  for  lack  of 
other  subject  on  which  it  could  operate.  Nor  is  it  nec- 
essarily inconsistent  with  such  preference.  It  is  an 
enabling  act.  It  deals  with  the  capacity  of  the  married 
woman  to  act  as  administratrix,  and  receive  letters  as 
such.  It  frees  her  from  disabilities,  and  its  language 
is  satisfied  and  its  apparent  aim  reached  without  dis- 
turbing the  statutory  order  of  appointment.  The  two 
enactments  can  stand  together,  and  are  not  necessarily 
inconsistent.  The  married  woman  is  freed  from  every 
disability  affecting  her  capacity  to  act  as  administra- 
trix. She  is  made  just  as  capable  of  so  doing, 
[']  even  to  the  giving  of  bonds,  as  her  unmarried  sis- 
ter ;  but  when  choice  is  to  be  made  between  the  two 
the  preference  is  with  the  latter.  That  preference  does 
not  affect  or  modify  the  equal  capacity  of  the  married 
woman  to  act  as  administratrix  and  to  receive  letters. 
It  creates  and  assumes  such  equality,  but  chooses  be- 
tween the  two  as  equally  capable,  and  of  equal  degree 
of  kindred,  giving  a  preference  of  appointment  to  the 
unmarried  woman.  It  is  not  difficult  to  discover  rea- 
sons for  the  choice* 
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The  possible  influence  of  the  husband  over  the  wife 
in  respect  to  the  administration,  and  his  interference 
through  that  influence  would  be  apt  occasionally  to 
provoke  difficulty  and  hostility  on  the  part  of  the 
actual  relatives,  viewing  his  suggestions  or  demands  as 
the  meddling  of  a  stranger  in  blood ;  and  his  own 
action  would  not  always  be  moulded  and  shaped  in  ac- 
cordance with  that  natural  affection  and  confidence 
which  usually  exists  between  these  of  the  same  blood. 

The  change  in  the  rights  and  capacity  of  the  wife 
removed  many  of  the  reasons  for  the  preference  of  the 
statute,  but  did  not  destroy  them  allJ  It  is,  therefore, 
a  significant  fact  that  the  act  of  1867  contained  no  ex- 
press repeal  of  such  preference.  It  professedly  dealt 
with  the  relations  and  capacity  of  the  married  woman 
in  case  of  intestacy.  The  general  subject  was  under 
consideration.  Provisions  of  the  revised  statutes  relat- 
ing to  it  were  some  amended  and  some  repealed.  That 
under  the  circumstances  of  such  legislation  the 
[*]  statute  giving  the  preference  was  not  directly  re- 
pealed indicates  that  it  was  not  intended  to  be. 
We  think  the  two  enactments  are  not  so  necessarily 
inconsistent  or  repugnant  as  to  warrant  us  in  declaring 
a  repeal  by  implication. 

The  order  of  the  general  term  should  be  reversed, 
and  those  of  the  surrogate  affirmed  with  costs. 

All  concur  except  Tracy,  J.,  absent. 
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RAMSDEN,   Respondent,   v.   RAMSDEN,   Appel- 
lant. 

suprehb    coubt,    fibst    department,    general 

Term,  October,  1882. 

§§  1766,  1763,  1769. 

Htuband  and  wife. — When  aUmony,  dcj  granted  w\fe  in  adioH  be^ 
ttceen, — When  acHanfar  divorce  or  eeparation  cannot 

"be  maintained. 

The  only  kinds  of  actioa  between  hnsbsnd  and  wife  in  which  an  order 
may  be  made  requiring  ]iim  to  pay  any  sum  of  money  to  enable  her 
to  carry  on  her  suit  or  to  provide  for  her  support  during  its  pen- 
dency, are  actions  for  divorce  and  for  separation. ['J 

Where  parties  were  married  out  of  the  State,  and  neither  of  them  were 
then  residents  of  the  State,  Hdd^  that  one  could  not  maintain  an 
action  for  absolute  divorce  or  for  separation  against  the  oilier,  unless 
the  one  suing  had  resided  in  the  state  at  least  one  year,  and  was  nt 
the  time  of  commencing  the  action  a  resident. [',  *J 

To  entitle  a  wife  to  a  decree  providing  for  her  maintenance  apart 
from  her  husband,  it  must  appear  that  a  case  exists  in  her  favor 
which  would  entitle  her  to  either  a  separation  or  an  absolute 
divorce.  [*] 

A.  and  B.  were  married  in  Qermany,  where  they  then  resided.  Sub- 
sequently they  both  became  residents  of  this  State,  and  A.,  after 
residing  hero  seven  months,  brought  an  action  against  B.,  who  had 
resided  here  seven  years,  to  obligate  B.  to  pay  her  a  certain  sum  for 
her  maintenance  and  support  as  his  wife.  Held^-  that  she  could  not 
maintain  the  action. 

(Decided^  December  1,  1882.) 

Appeal  from  order  granting  motion  for  alimony  and 
counsel  fees  in  action  by  wife  against  her  husband  for 
separate  maintenance. 

The  opinion  states  the  facts. 
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John  V.  S,  Lewis  {Lewis  &  BeecTier^  attorneys),  for 
appellant. 

J.  Tredwell  Richards  {Richards  <fe  Brown^  attor- 
neys), for  respondent. 

Daniels,  J. — ^The  action  has  not  in  terras  been 
brought  either  for  an  absolute  divorce  or  a  separation 
of  these  parties,  but  its  object,  as  that  has  been  stated 
in  the  complaint,  is  to  obligate  the  defendant  to  pay  to 
the  plaintiff  a  certain  sum  for  her  maintenance  and 
support,  sufficient  to  enable  her  to  live  and  maintain 
her  proper  condition  in  life  as  the  lawful  wife  of  the 
defendant.  The  parties  were  married  in  Germany,  and 
the  defendant  about  the  year  1875  took  up  his  resi- 
dence in  the  city  of  New  York,  where  he  has  ever  since 
then  resided.  The  plaintiff  herself,  according  to  her 
own  statements,  followed  him  here  in  September,  1881, 
and  fi-om  that  time  she  resided  in  the  city  until  April, 
1882,  during  which  month  this  action  was  commenced 
by  her.  Her  residence  at  that  time  in  this  State  had 
extended  over  a  period  of  only  about  seven  months, 
and  the  point  is  therefore  presented  whether  under  this 
state  of  facts,  she  is  capable  of  maintaining  her  action. 

For  it  is  only  when  an  action  is  brought  in  a  case 
[*]    prescribed  and  defined  by  the  present  Code  of  Civil 

Procedure,  that  an  order  can  be  made  requiring 
the  husband  to  pay  any  sum  of  money  to  enable  her  to 
carry^on  her  suit,  or  to  i)rovide  for  her  support  during 
its  pendency  {Code^  §  1769).  The  actions  referred  to 
bv  this  section  are  twofold  in  their  character.  The 
object  of  one  is  to  obtain  an  absolute  divorce  because 
of  the  conjugal  infidelitj^  of  the  defendant ;  and  al- 
though such  misconduct  is  alleged  against  the  defend- 
ant, this  allegation  was  not  made  for  any  ulterior  pur- 
^  pose  of  this  description.     For  neither  of   the  other 

essential  allegations  on  which  successful  prosecution 
of  such  an  action  has  been  made  to  depend,  has  been 

Vol.  n.— 27 
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set  forth  in  the  complaint.  And  if  they  had  been,  the 
plaintiff  could  not  have  succeeded,  for  the  reason  that 
her  marriage,  and  also  her  residence  abroad  at  the  time 

when  this  act  is  alleged  to  have  been  committed, 
[*]    would  preclude  her  from  maintaining  an  action  to 

obtain  an  absolute  divorce  {Code  Civ.  Pro.  %  1756). 

The  case  which  she  could  present  depending  upon 

this  misconduct  would  not  be  within  either  subdivision 

of  this  section,  and  accordingly  that  measure  of  relief 

could  not  be  awarded  to  her. 

As  her  foreign  marriage  and  residence  prevent  her 
from  maintaining  an  action  for  an  absolute  divorce,  the 
success  of  her  suit  is  necessarily  dependent  upon  the 
other  class  of  cases  provided  for,  as  the  facts  have  been 
set  forth  in  her  complaint.  And  they  do  disclose  a 
case  which  would  entitle  her  to  a  separation  if  her  resi- 
dence in  this  State  had  been  sufficiently  prolonged  to 

authorize  her  to  commence  s\ich  an  action.     With- 
[•]    out  this   required  residence,  no  suit,  even  for  a 

separate  maintenance,  can  be  regularly  prosecuted 
by  her.  And  that  was  the  construction  which  was 
given  to  the  statute  immediately  preceding  the  adop- 
tion of  the  present  provisions  of  the  Code.  And  by 
that  construction  it  was  held  that  the  wife  could  only 
secure  a  separate  maintenance  when  a  case  was  pre- 
sented by  her  which  would  justify  a  decree  of  separa- 
tion (Atwater  v.  Atwater,  36  How.  Pr.^  431 ;  Douglas 
x.  Douglas,  5  Hun^  141 ;  Davis  v.  Davis,  75  N.  7.,  221). 
And  this  construction  has  been  expressly  sanctioned 
by  the  present  provisions  of  the  law,  for  they  restrict 
the  powers  of  the  court  to  ''such  an  action"  as  has 
been  provided  for  by  the  preceding  sections  of  the  same 
article,  and  that  excludes  all  cases  where  the  facts  and 
circumstances  are  not  such  as  to  justify  a  decree  of 
separation.     (Code  Civ.  Pro.  §  1766).     To  sustain  the 

right  of  the  plaintiff  to  a  decree  providing  for  her 
[*]    maintenance,  or  to  an  order  requiring  the  husband 
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during  the  pendency  of  the  action   to    provide  1   i 
her  support,  it  must  accordingly  be  made  to  appe   i 
that  a  case  exists  in  her  favor  of  the  nature  of  one    I 
those  defined  by  the  preceding  provision  of  the  stj 
ute ;  and  as  the  plaintiff  has  shown  by  her  statemer 
that  she  is  not  entitled  to  an  absolute  divorce,  the  fac 
must  be  such  as  would  authorize  a  decree  of  separatit 
to  entitle  her  to  succeed  upon  this  appeal.     And  f  i 
that  purpose  it  must  appear  that  she  was  within  one 
the  requirements  prescribed  as  to  residence  by  secti( 
1763  of  the  Code.     For  it  is  only  in  the  cases  so  pr 
vided  for  that  an  action  for  a  separation  or  separa 
maintenance  can  be  maintained  in  this  State.     It  h: 
been  Urged  that  such  a  right  of  action  has  been  mac 
to  appear,  because  of  the  fact  th  at  both  parties  we 
residents  of  this  State  at  the  time  when  this  action  wj  i 
commenced;  and  that  is  the  literal  effect  of  the  fir 
subdivision  of  this  section.    But  it  is  very  plain  fro 
the  language   in  which  the  third  subdivision  of  tl  : 
same  section  has  been  enacted,  that  the  first  was  n< 
designed  to  be  so  broadly  understood  or  construe( 
For  by  the  latter  subdivision  the  right  of  a  part 
situated  as  the  plaintiff    was,   to  maintain  such  a 
action  when  this  suit  was  commenced,  has  been  ver 
clearly  defined  and  declared.     Its   language  is,   tha  \ 
it    may  be    maintained  ''where  the  parties,  havin ; 
been  married  without  the  State,  have  become  resident 
of    the    State,   and  have  continued   to    be  resident: 
thereof  at  least  one  year,  and  the  plaintiff  is  such 
resident  when  the  action  is  commenced."     The  plaint 
iff' s  case  is  very  plainly  within  the  language  of  thi 
subdivision  ;  and  as  the  residence  required  to  enabl 
her  to  maintain  her  action  has  been  so  explicitly  de 
fined  by  it,  the  argument  of  her  counsel,  that  it  maj 
be  included  within  the  general  terms  of  the  first  subdi 
vision  of  the  section,   must  be  rejected  as  unsound 
These  two  subdivisions  may  be  somewhat  inconsistent. 
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but  even  if  tbey  are,  the  clear  and  explicit  terms  of  the 
latter  require  that  to  be  followed  in  this  case  in  pre- 
ference to  the  former ;  for  by  it  the  legislature  has  in 
effect  declared  that  a  person  who  has  married  out  of 
this  State  cannot  maintain  an  action  for  a  separation 
without  a  year's  preceding  residence  in  this  State. 
This  restraint  has  been  clearly  created  and  expressed, 
and  it  cannot  be  disregarded  because  of  the  general 
terms  made  use  of  in  the  enactment  of  the  first  subdi- 
vision of  the  section.  To  maintain  any  action  by  her, 
whether  it  be  for  a  separation  or  only  for  separate 
maintenance,  which  must  be  made  dependent  upon 
substantially  the  same  facts,  a  year's  residence  in  the 
State  was  requisite  before  it  could  be  lawfully  insti- 
tuted. Without  that  residence  the  action  cannot  be 
brought,  as  it  has  been  prescribed  it  maybe  by  the  pro- 
visions of  the  Code  ;  and  as  it  has  not  been  so  brought, 
the  order  from  which  the  appeal  has  been  taken  was 
unwarranted  and  unauthorized.  The  order,  therefore, 
should  be  reversed,  with  the  usual  costs  and  disburse- 
ments. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 


GARDNER,  Appellant,  «.  SMITH,  Respondent. 

N.   T.   Court  op  Common  Pleas;   Special  Term, 

November,  1882. 

§§  3053,  3213. 

Diitriet  eourt  of  the  city  of  New  York — Return  of  jiutiee  on  a^ppeal  f^rom 
judgment  of  must  in  every  com  contain  the  evidence. 

No  new  trial  can  be  secured  by  an  appeal  to  the  court  of  common 
pleas  from  a  district  court  of  the  city  of  New  York,  and  conse- 
quently that  part  of  section  8058  of  the  Code,  which  provides  that 
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in  certain  cases  a  justice  need  not  return  the  evidence,  is  wholly 
inapplicable  to  such  appeals.  [*] 

On  an  appeal  from  a  district  court  of  the  city  of  New  York  to  the 
court  of  common  pleas  the  justice^s  return  must  contain  all  the  pro- 
ceedings, including  the  evidence  and  the  judgment.  ['J 

(Decided  December  1,  1882.) 

Motion  by  appellant  to  compel  the  justice  of  a  dis- 
trict court  of  the  city  of  New  York  to  make  and  file  a 
return  in  the  appeal  in  this  action  excluding  therefrom 
the  evidence  taken  on  the  trial,  or  show  cause  why  an 
attachment  should  not  issue  against  him. 

This  action  was  tried  in  a  district  court  of  the  city 
of  New  York,  and  a  judgment  rendered  in  favor  of  the 
defendant.  Prom  that  judgment  the  plaintiff  appealed, 
and  the  justice  before  whom  the  case  was  tried  filed 
his  return,  which  included  the  evidence  taken  before 
him.  The  appellant  claimed  that  the  return  should 
not  contain  the  evidence,  and-  therefore  made  this 
motion. 

J^elix  Sarty  for  motion. 

Justice  Alfred  Steckler^  in  person,  opposed. 

Beach,  J. — The  appellant  seeks  an  order  on  this 
motion,  directing  the  justice  to  make  return  on  appeal 
excluding  the  evidence  given  on  the  trial. 

The  Code  of  Civil  Procedure,  section  3213,  provides 
for  appeals  to  this  court  from  judgments  of  the  dis- 
trict court.  They  are  to  be  taken  in  the  cases,  and  in 
the  manner  prescribed  in  articles  first  and  second  of 
title  eighth  of  chapter  nineteenth  of  the  act. 

By  section  3053,  thus  made  applicable,  the  return 
PJ  "must  contain  all  the  proceedings,  including  the 
evidence  and  the  judgment." 

The  appellant's  contention  is  based  upon  the  con- 
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eluding  paragraph  of  this  section,  reading  as  follows  : 
'*But  he  need  not  return  the  evidence  or  any  part 
thereof,  unless  he  is  required  so  to  do  by  the  special 
order  of  the  appellate  court."  These  words,  however, 
are  not  applicable  to  appeals  from  district,  courts 
in  this  city.  The  section  covers  two  different  classes : 
the  one,  where  the  review  is  upon  the  record  in  court 
below  ;  the  other,  where  the  appellant  may  in  his  notice 
of  appeal  demand  and  have  a  new  trial  in  the  county 
court.  In  tlie  latter  class,  by  the  wording  of  the  section, 
the  justice  need  not  return  the  evidence,  save  by  special 
order,  because  a  special  is  to  be  had,  and  the  return 
would  be  useless.  No  new  trial  can  be  secured  by 
[•]  an  appeal  to  this  court  from  a  district  court ;  con- 
sequently the  part  of  the  section  relied  upon  by  the 
appellant  is  wholly  inapplicable. 


GRANT,   Respondent,  v.  BIRDSALL,  Impleaded, 

&o.,  Appellant. 

N.  Y.  SuPEMOR  Court  ;  General  Term,  Novemrer, 

1882. 

9 

%%  721,  723. 

SummoM  and  eomplaint. — Dengnating  OhrUtian  names  of  parties  th, 
hy  initial  is  an  irregularity  which  may  Ife  waived  or  disregarded. 

Designating  the  Christian  names  of  the  parties  in  an  action  in  the 
summons  and  complaint  by  their  initials  is  an  irregularity  which 
may  be  waived,  and  which  the  court  under  our  system  of  practice 
in  civil  actions  and  proceedings  would  be  bound  to  disregard  as 
not  affecting  a  substantial  right. 

(Decided  December  4,  1882.) 

Appeal  from  order  denying  motion  to  vacate  judg- 
ment. 
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«  ...  I  ■iijiiii 

8.  W.  Val^rUinej  for  appellant. 

D.  M.  Porter^  for  respondent. 

Fbeedman,  J. — ^Thisis  an  appeal  from  an  ordei 
tered  in  April,  1882,  refusing  to  vacate  the  judgr 
entered  in  this  action  against  the  defendant  for  wai 
an  answer,  April  4,  1863,  for  $349.10,  and  direc 
the  defendant  to  appear  on  a  certain  day  and  sul 
to  an  examination  concerning  his  property,  pursi 
to  an  order  made  October  13,  188J.  The  motioj 
vacate  the  judgment  was  made  after  a  lapse  of  eigh 
years,  upon  the  ground  that  in  the  summons  and  c 
plaint  the  Christian  names  of  both  the  plaintiff  and 
defendant  had  been  designated  only  by  their  in 
letters.  It  was  not  denied  that  the  moving  defenc 
was  the  proper  party,  nor  was  it  denied  that  he 
been  served  with  the  summons  and  complaint.  M 
over,  it  appeared  that  the  defendant,  who  is  a  law 
had  adopted  "  W.  T.  Birdsall "  as  his  name  in  indort 
the  note  upon  which  he  was  sued ;  that  in  1875  he 
appeared  in  obedience  to  an  order  made  in  proceedi 
supplementary  to  executions  ;  had  obtained  and  sig 
several  adjournments,  and  that  the  last  of  the  adjoi 
ments  had  been  obtained  in  consequence  of  his  prou 
to  pay  the  judgment.  Nor  was  there  any  question  a 
the  identity  of  the  plaintiff.  Under  these  circurastai 
there  were  no  merits  in  the  motion,  unless  the  de 
complained  of  is  a  jurisdictional  one.  In  my  jo 
ment  it  constitutes  a  mere  irregularity  which  has  b 
waived.  But  even  without  a  waiver  the  court  be 
would  have  been  bound  under  our  system  of  prac 
in  civil  actions  and  proceedings  to  disregard  it  as 
affecting  a  substantial  right,  though  a  different  i 
may  prevail  as  to  indictments.  The  motion  to  vacate 
proceedings  supplementary  to  execution,  institu 
pursuant  to  the  order  of  October  13,  1881,  was  mad( 
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the  additional  groand  of  the  death  of  the  plaintiff  be- 
fore the  date  of  said  order  and  the  cessation  of  his 
attorney's  authority  in  conseq^aence  thereof.  On  the 
hearing  of  the  motion  the  proofs  addnced  by  the  de- 
fendant in  support  of  this  claim  were  not  conviDcing, 
and  the  fact  claimed  to  exist  was  denied  by  the  attor- 
ney who  had  commenced  the  proceedings. 

The  direction  requiring  the  defendant  to  appear  on 
a  future  day  was,  therefore,  proper  enough  as  the  case 
then  stood.  If  the  defendant  can  now  sho w^  as  it  seems 
he  can,  additional  facts  which  clearly  establish  the 
death  of  the  plaintiff  before  October  13, 1881,  he  may, 
upon  proper  papers,  apply  at  special  term  for  leave  to 
re-argue  that  branch  of  his  motion.  The  order  appealed 
from  should  be  affirmed  with  cost. 

Sedgwick,'  Ch.  J.,  concurred. 


ROWE,  Respondent,  v.  COMLET,  bt  al.,  Appel- 
lants. 

N.  Y.  CoiTBT  OF  OoMMON  Pleas  ;  Genbsal  Term, 

November,  1882. 

§§  639,  640. 

Appeal, — Oaurt  of  common  pleat  cannot  recerte  judgment  of  martM 

court    on^     beeauic    of  compromue    verdict, — Amendments    necer 

allowed  on,  to  reveree  judgment, — Pleadings  in  caee  always 

h^ore  court,  —  ContracU  of  married  women. 

When  a  trial  and  general  verdict  have  been  had,  the  court  of  common 
pleas  on  appeal  from  the  marine  court  can  deal  only  with  questions 
of  law  arising  upon  exceptions  duly  taken,  and  cannot  correct  the 
errors  of  the  jury.  [•] 

While  the  general  term  of  the  marine  court  has  power  to  set  aside  a 
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verdict  on  the  ground  that  it  was  the  result  of  a  compromise 

the  court  of  common  pleas  cannot  do  so  on  appeal  from  its  ji 

ment  of  affirmance.  ['] 
"Where  in  an  action  by  a  married  woman  no  defense  of  coverture 

set  up  in  the  answer,  a  motion  to  dismiss  the  complaint  on 

ground  of  coverture  is  properly  denied.  [*] 
An  amendment  of  a  pleading  on  appeal  will  be  allowed  to  sustain, 

not  to  reverse  a  judgment. [^] 
The  pleadings  are  always  before  the  court  and  jury,  and  a  party 

the  right  to  refer  to  them  for  the  purpose  of  calling  the  attentio 

the  jury  to  the  exact  position  of  the  parties.  [*] 
{Decided  December  4,  1882.) 

Appeal  from  judgment  of  general  term  of  mar 
court  affirming  judgment  of  trial  term  entered  on  ^ 
diet  of  jury. 

The  opinion  states  the  facts. 

jP.  jBT.  Pendleton^  for  appellant. 
'.  IT.  SpeUman,  for  respondent. 


Van  Brunt,  P.  J. — The  point  which  was  urji 
upon  the  argument  of  this  appeal  was  that  the  verd 
was  the  result  of  a  compromise  upon  the  part  of 

jury.     We  are  of   opinion  that   this    court  ] 
["]    no  power  to  reverse  a  judgment  or  grant  a  r 

trial  for  such  a  reason. 

"  When  a  trial  and  general  verdict  has  been  h:i 
we  can  deal  only  with  questions  of  law  arising  uj 

exceptions  duly  taken,  and  we  cannot  correct 
P]    errors  of  the  jury."     This  is  the  rule  as  laid  doi 

in  the  court  of  appeals,  in  the  cases  of  Oldfield 
N.  Y.  &  H.  R.  R.  Co.  (14  i^.  T.  310)  and  Standard  : 
Co.  V.  Amazon  Ins.  Co.  (79  JN'.  F.  506),  and  as  the 
pellate  powers  of  this  court  in  respect  to  appeals  fr 
the  general  term  of  the  marine  court  are  similar 
those  of  the  court  of  appeals  in  the  cases  of  appeals 
that  court,  the  same  rule  must  obtain. 
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If  the  general  term  of  the  marine  court  had  seen  fit 
to  ^t  aside  the  verdict  upon  the  ground  that  it 
[•]  was  the  result  of  a  compromise,  it  would  have 
had  the  power  so  to  do  in  the  exercise  of  its  dis- 
cretion ;  but  this  court  can  only  consider  upon  appeal 
the  exceptions  taken  during  the  trial. 

The  exception  taken  to  the  refusal  to  dismiss  the 
plaintiflf's  complaint  because  she  was  a  married  woman, 
and  that  as  the  contract  was  made  in  Boston,  the  laws 
of  Massachusetts  must  govern,  and  there  being  no 
proof  of  what  the  laws  of  Massachusetts  were,  the  com- 
mon law  must  control  the  rights  of  the  parties,  cannot 
be  sustained,  as  upon  the  objection  being  taken,  and 
before  the  defense  opened  their  case,  the  plaintiff  put 
in  evidence  the  laws  of  Massachusetts  in  reference  to 
the  rights  of  married  women. 

Even  if  this  had  not  been  the  case,  no  defense  of  cov- 
erture having  been  set  up  in  the  answer,  and  no 
[*]  amendment  of  the  pleading  having  been  allowed, 
the  motion  to  dismiss  upon  the  ground  of  cov- 
erture was  properly  denied. 

If  it  should  be  urged  that  the  fact  was  proven  with- 
out objection,  and  that  the  pleadings  may  be  amended 
at  any  time  to  conform  to  the  proof,  it  may  be 
[*]  sufficient  to  suggest  that  such  amendments  are 
allowed  in  the  appellate  court  to  sustain  a  judg- 
ment, but  never  to  reverse  a  judgment. 

We  are  also  of  the  opinion  that  where  a  married 
woman  proves  a  contract  made  by  herself  for  her  own 
personal  services,  and  payment  is  to  be  made  to  her,  it 
will  be  presumed  that  in  the  absence  of  any  proof  or 
circumstances  tending  to  the  contrary,  that  such  ser- 
vices are  to  be  performed  on  her  sole  and  separate 
account  (Burbeck  v.  Ackroyd,  14  If.  T,  359),  and  in 
such  a  case,  uhder  the  laws  of  Massachusetts,  as  well 
as  of  this  State,  a  married  woman  is  entitled  to  sue  for 
and  recover  her  own  earnings. 
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The  objection  to  the  reading  of  the  defend 
answer  to  the  jnry  does  not  seem  to  be  well  ta 
The  pleadings  are  always  before  the  court  and  . 
[•]  and  it  is  from  them  that  the  issues  to  be  tried  a 
be  determined,  and  a  party  certainly  has  a  rigl 
refer  \o  the  pleadings  for  the  purpose  of  calling 
attention  of  the  jury  to  the  exact  position  of  the  pa 
in  respect  to  the  issues  to  be  tried. 

The  judgment  should  be  afllrmed,  with  coi^js. 


GREENE,  Executor,  etc.,  v.  THE  NEW  Y( 
CENTRAL  &  HUDSON  RIVER  RAILR( 
COMPANY. 

N.  Y.   SuPEMOR   Court,  General  Term;   Ma 

1882. 

§§  403,  414. 

Statvts  of  LimUatUms — Oonstruction  of  subdivinon  1  of  section  A 
the  Code — Section  9,  article  1,  title  8,  chapter  8,  part  Sy  of  t) 
Beoised  Statutes  was  repealed  by  the  Code, 

The  general  purpose  of  the  first  subdivision  of  section  414  of  the 
of  Civil  Procedure,  ivhich  provides  that  a  case  where  a  dif : 
limitation  is  specially  prescribed  by  law  is  to  be  excepted  froii 
provision  that  the  statute  of  limitations  enacted  in  the  Cod  i 
apply  and  constitute  the  only  rules  of  limitations  applicah 
civil  actions  or  special  proceedings,  and  of  section  74  of  the  C( 
Procedure  for  which  it  is  a  substitute,  was  to  embody  the  pri  i 
of  an  already  existiug  rule  of  law  that  a  general  statute  made 
reference   to  general  conditions  did  not  repeal  a  former  s 
made  with  reference  to  the  particular  characteristics  of  a  part 
case,  although  the  classification  of  the  general  statute  might  ii:  i 
.  the  particular  case,  as  a  matter  of  general  description.  [']     Th  ! 
or  the  prescription  is  to  be  found  as  special  in  a  relative  sense 
special  as  to  the  Code.     If  the  Code  (las  made  a  provision  in  i 
ence  to  any  case  referred  to  in  the  Revised  Statutes,  the  case  i 
Revised  Statutes  is  not  a  special  case.['] 
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Section  9,  article  1,  title  8,  chapter  8,  part  8,  of  the  Revised  Statutes, 
which  provides  that,  ''The  time  which  shall  have  elnpsed  between 
the  death  of  any  person  and  the  granting  of  letters  testamentary 
or  of  administration  on  his  estate,  not  exceeding  six  months,  and 
the  period  of  six  months  after  the  granting  of  such  letters,  shall 
not  be  deemed  any  part  of  tiie  time  limited  by  any  law  for  the 
commencement  of  actions  by  executors  or  administrators,"  does  not 
pre$^ont^  within  the  meaning  of  subdivision  1  of  section  414  of 
the  Code,  a  cose  where  a  different  limitation  from  that  mentioned 
in  the  Code  is  specially  prescribed  by  law,  but  it  presents  the  same 
case  that  section  403  of  the  Code  presents.  [*J  The  Code  therefore 
contains  the  only  limitation  applicable  to  cases  where  an  executor 
or  administrator  has  a  cause  of  action  formerly  belonging  to  the 
deceased  which  has  survived.  [•,*] 

Section  9,  article  1,  title  8,  chapter  8,  part  8  of  the  Revised  Statutes 
was  rej^ealed  by  implication  by  the  Code  of  Civil  Procedure. [*J 

Russell,  J.  (dissenting).  Held,  that  that  section  of  the  Revised 
Statutes  was  not  repealed  by  the  old  Code  [^^"]  nor  by  the  Code  of 
Civil  Procedure,  [**,^']  and  that  chapter  245  of  the  Laws  of  1880, 
which  did  repeal  it,  did  not  retroact  so  as  to  affect  a  case  where  an 
action  was  begun  before  September  1,  1880.  ['*] 

{Decided  Notember  6,  1882.) 

Exception  ordered  to  be  heard  in  first  instance  at 
general  term. 

This  action  was  brought  to  recover  for  damages  al- 
leged to  have  been  sustained  by  Caroline  E.  Greene,  the 
plaintiffs  testator,  during  her  lifetime,  by  the  depreci- 
ation of  the  value  of  a  house  and  lot  on  the  corner  of 
Laight  and  Hudson  streets,  by  acts  of  the  defendant. 
Caroline  E.  Greene  died  May  29,  1874,  leaving  a  last 
will  and  testament.  Letters  testamentary  were  duly 
issned  to  the  plaintiff  August  12,  1874.  The  summons 
and  complaint  in  this  action  were  served  on  the  defend- 
ant August  21,  1880.  The  complaint  was  dismissed  at 
the  trial,  on  the  ground  that  the  plaintiff^ s  claim  was 
barred  by  the  statute  of  limitations. 

The  plaintiff's  counsel  excepted,  and  on  his  motion, 
the  exception  was  ordered  to  be  heard  in  the  first  in- 
stance at  general  term. 


I 
I 
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A.  J.  Vanderpoel  and  /.  B.  Miller j  for  plaintiff. 

Henry  H.  Anderson  and  Frank  LoomiSy  for  de- 
fendant. 

Sedgwick,  Ch.  J. — This  action  was  begun  after  the 
Code  of  Civil  Procedure  had  taken  effect.  The  appel- 
lant relies  upon  a  section  of  the  Revised  Statutes,  as 
containing  a  rule  of  limitation  which  should  be  applied 
to  the  action.  Section  9,  article  1,  title  3,  chapter  8, 
part  3,  of  the  Revised  Statutes  (2  Edm.  467),  is  in  these 
words:  *^The  time  which  shall  have  elapsed  between 
the  death  of  any  person  and  the  granting  of  letters 
testamentary  on  his  estate,  not  exceeding  six  months, 
and  the  period  of  six  months  after  the  granting  of  such 
letters,  shall  not  be  deemed  any  part  of  the  time  limited 
by  the  law  for  the  commencement  of  actions  by  exec- 
utors." If  the  position  is  right,  then  the  exception 
taken  below  should  be  sustained. 

If,  however,  section  402  of  the  Code  of  Civil  Pro- 
cedure is  the  only  rule  to  be  applied,  the  exception  is 
to  be  overruled.  Section  402  of  the  Code  of  Civil  Pro- 
cedure is :  ^^If  a  person  entitled  to  maintain  an  action 
dies  before  the  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  sur- 
vives, an  action  may  be  commenced  by  his  representa- 
tive after  the  expiration  of  that  time,  and  within  one 
year  after  his  death." 

The  general  intent  of  the  Code  of  Civil  Procedure 
on  the  subject  of  continuing  the  former  statutes  of 
limitation,  is  contained  in  section  414  of  that  Code. 
By  subdivision  2  of  that  section  it  is  enacted,  that  tlie 
provisions  of  the  Civil  Code  shall  not  apply  to  a  cause 
of  action  which  accrued  before  July  1,  1848,  •and  that 
the  statutes  then  in  force  govern  with  respect  to  such 
a  cause  of  action  ;  subdivision  3  enacts,  that  such  pro- 
visions do  not  apply  to  a  case  not  included  in  subdi- 
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vision  2,  in  which  a  i)erson  having  a  caase  of  action 
when  the  Civil  Code  takes  effect,  commences  the  action 
before  the  expiration  of  two  years  after  that  code  takes 
effect,  and  that,  in  such  case,  the  provisions  of  law 
applicable  thereto  immediately  before  the  act  takes 
effect,  continue  to  be  so  applicable,  notwithstanding  the 
repeal  thereof.  Neither  of  these  subdivisions  counte- 
nance the  plaintiff  in  resorting  to  the  Revised  Statutes 
in  order  to  maintain  the  action. 

The  first  part  of  pection  414,  Code  of  Civil  Procedure, 
explicitly  declares,  that  the  provisions  of  this  chapter 
apply  and  constitute  the  only  rules  of  limitations  appli- 
cable to  civil  actions,  except  ^*in  the  following  cases: 
1.  A  case  where  a  different  limitation  is  specially  pre- 
scribed by  law,"  &c.  Subdivisions  2  and  3  have  been 
stated.  Subdivision  4,  and  last,  is  a  '^case  where  the 
time  to  commence  an  action  has  expired  when  this 
act  •takes  effect."  The  appellant  must  therefore  find 
in  the  first  subdivision  the  right  to  bring  the  action 
under  the  limitation  of  the  Revised  Statutes. 

The  subdivision  1  referred  to,  is  the  substitute  or 
representative  of  a  part  of  section  74  of  the  Code  of 
Procedure.  That  74th  section  is:  ** Civil  actions  can 
only  be  commenced  within  the  periods,  prescribed  in 
this  title,  after  the  cause  of  action  shall  have  accrued^ 
except  where,  in  special  cases,  a  different  limitation  is 
prescribed  by  statute,"  &c. 

Why  the  words  were  changed  so  that  the  word 
''specially"  was  attached  to  '' prescribed  by  law," 
instead  of  the  word  "  special "  being  attached  to  cases, 
would  probably  have  to  be  answered  by  a  guess.  It  is 
clear  that  the  general  purpose  in  both  codes  was  to 
embody  the  principle  of  an  already  existing  rule 
[*]  of  law,  that  a  general  statute,  made  with  reference 
to  general  conditions,  did  not  repeal  a  former  stat- 
ute made  with  reference  to  the  particular  characteristics 
of  a  particular  case,  although  the  classification  of  the 
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general  statute  might  inclnde  the  particular  case,  as  a 
matter  of  general  description  {In  re  Evergreens,  47 
N.  Y.  216  ;  In  re  Commissioners  of  Central  Park,  50 
Id.  493  ;  Village  of  Gloversville  t.  Howell,  70  Id,  287  ; 
7  Hun,  345 ;  In  re  Delaware  &  Hudson  Canal  Co.,  69 
N,  T.  209). 

It  is  to  be  observed,  that  the  prescriptions  of  all 
statutes  are  so  limited  to  the  cases  that  the  statutes 
describe,  that  to  call  them  special  prescriptions  would 
indicate  nothing,  unless  it  should  be  ascertained  in 
what  sense  the  cases  were  special.  In  the  statute  under 
view,  it  would  no  doubt  be  granted  that  the  case 
[•]  or  tbe  prescription  is  to  be  found  as  special  in  a 
relative  sense, — i.  e.,  special  as  to  the  Code.  If 
the  Code  has  made  a  provision  in  reference  to  any  case 
referred  to  in  the  Revised  Statutes,  the  case  in  the  Re- 
vised Statutes  is  not  a  special  case. 

It  is  to  be  further  observed,  that  whether  or  not  a 
case  is  within  subdivision  1  is  not  determined  by  the 
fact  alone  that  another  statute  attaches  to  a  case  de- 
scribed by  it  a  different  limitation  from  that  attached 
to  the  same  case  by  the  Civil  Code.  If  this  were  not 
80,  the  result  would  be  that  the  Code  would  be  construed 
to  mean  that  where,  in  a  particular  case,  the  Code  had 
made  a  certain  limitation,  and  the  Revised  Statutes,  in 
respect  of  the  identical  case,  had  made  a  different  lim- 
itation, the  Code  should  not  apply.  Therefore,  in 
examining  whether  the  Revised  Statutes  govern  in 
this  action,  the  case  it  provides  for  must  be  ascertained, 
without  considering,  as  a  part  of  the  elements  of  the 
case,  the  time  of  limitation  specified.  In  the  Revised 
Statutes  the  case  and  the  limitations  are  as  follows : 
In  general,  an  action  of  this  kind  was  to  be  brought 
within  six  years,  by  the  party  injured.  If  the  party 
died,  the  time  which  should  elapse  between  the  death 
and  the  granting  of  letters  testamentary,  &c.,  not  to 
exceed  six  months,  and  the  period  of  six  months  there- 
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after,  was  not  to  be  compnted  as  a  part  of  the  time 
limited  by  law  for  the  commencement  of  actions  by 
executors.  Sec.  9,  art.  1,  tit.  3,  chap.  8,  part  3,  R.  S. 
(2  Edmonds^  467).  There  was  also  in  the  Revised 
Statutes,  sec.  26,  chap.  4,  part  3,  R.  S.  (p.  395,  3d  ed.  2 
R.  S.),  a  provision  like  that  of  section  402,  Code  of  Civil 
Procedure,  that  if  a  person  entitled  to  maintain  an  ac- 
tion dies  before  the  expiration  of  the  time  limited  for 
its  commencement,  the  cause  of  action  surviving,  an 
action  may  be  commenced  by  his  representative  after 
the  expiration  of  that  time,  and  within  one  year  after 
his  death.   ^ 

Leaving  aside  such  of  these  provisions  as  describe 

limitation  of  time,  the  case  provided  for  is  simply 

[*]    the  case  of  an  executor  or  administrator  having  a 

cause  of  action,  formerly  belonging  to  the  deceased, 

the  cause  of  action  surviving. 

It  has  been  argued  that  section  402,  Code  of  Civil 
Procedure  described  one  class  of  cases  and  actions,  and 
section  9,  Revised  Statutes,  as  last  referred  to,  describes 
another  class ;  that  the  former  refers  to  rights  of  action 
which  would  expire  within  one  year  after  the  testator's 
death,  and  section  9  to  all  cases  where  causes  of  action 
had  survived,  whether  or  not  the  period  of  limitation 
would  expire  within  one  year  from  the  death.  But 
such  a  classification  is  reached  by  making  it  with  ref- 
erence to  the  time  of  limitations  described  in  the  two 
statutes,  and  the  consequences.  We  have  considered, 
however,  that  in  ascertaining  the  character  of  the  cases, 
within  the  intent  of  the  Code  of  Civil  Procedure,  we 
must  first  eliminate  the  time  of  limitation.  The  time 
during  which  a  cause  of  action  or  a  case  has  existed, 
is  no  part  of,  and  is  extrinsic  to,  the  cause  of  action  or 
the  case. 

Section  402,  of  the  Code  of  Civil  Procedure,  ex- 
amined in  the  same  way,  discloses  that  the  class  of 
cases  for  which  it  prescribes  a  limitation  is  the  same  as 
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that  described  in  the  provisions  of  the  Revised  Statutes 
that  have  been  referred  to, — /.  e.,  of  a  cause  of  action 
formerly  belonging  to  a  deceased  person  in  the  posses- 
sion of  his  representative. 

I  have  therefore  come  to  the  conclusion,  that  the 
section  of  the  Revised  Statutes  on  which  the  appellant 
relies  does  not  present,  within  subdivision  1  of  section 
414  of  the  Code  of  Civil  Procedure,  a  case  where  a 
[*]  different  limitation  is  specially  prescribed  by  law  ; 
but  that  it  presents  the  same  case  that  section  402 
of  the  Code  of  Civil  Procedure  presents,  and  therefore 
that  the  latter  contains  the  only  rules  of  limitation 
applicable  to  this  action. 

This  line  of  argument  has  been  used  to  avoid  the 
special  consideration  of  those  decisions  that  were  made 
in  respect  of  certain  provisions  in  the  Code  of  Proced- 
ure that  related  to  the  limitations  of  actions.  Those 
provisions  were,  in  many  respects,  like  such  as  exist 
in  this  action,  but  there  were  vital  differences  in  other 
respects.  Let  it  be  assumed  that  the  same  reasoning 
was  to  be  applied  under  the  Code  of  Procedure  to 
actions  by  executors  as  to  actions  against  executors. 
The  test  of  the  continued  existence  of  the  provisions 
of  the  Revised  Statutes  on  this  subject,  after  the  Code 
of  Procedure  was  passed,  was  whether  the  former  was 
consistent  with  the  latter.  If  they  were  consistent, 
they  were  a  part  of  ihe  Code.  In  passing,  it  may  be 
said  that  the  discussions  in  the  opinions  imply  that 
these  provisions  of.  the  Revised  Statutes  refer  to  the 
same  cases  that  section  102  Code  of  Procedure  refers  to. 

The  question  under  the  i)resent  Code,  as  we  said,  is, 
do  these  provisions  of  the  Revised  Statutes  make  a 
case  where  a  different  limitation  is  specially  prescribed  ? 
It  has  been  here  held  that  the  Revised  Statutes  refer 
to  the  same  case  as  is  referred  to  by  section  402  of  the 
present  Code,  and  therefore  that  the  former  does  not 
specially  prescribe  a  different  limitation.     And  the  re- 

VoL.  11.-28 
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suit  is,  that  though  the  provisions  of  the  Revised 
Statutes  are  consistent  with  tlie  Code  of  Civil  Proced- 
ure, yet  the  latter  contains  the  only  rules  to  be 
applied. 

It  has  been  argued  that,  because  the  case  of  a  cause 
of  action  surviving  a  person  was  provided  for  in  the 
Revised  Statutes  under  chapter  B,  part  3,  entitled  of 
"proceedings  in  special  cases,"  it  continued  ro  be  a 
special  case  under  subdivision  1  of  section  414  of  the 
present  Code.  I  think  that  this  does  not  give  due  ef- 
fect to  a  suggestion  that  has  been  made,  which  was, 
that  in  statutes  like  these  the  word  '* special"  has  a 
relative  meaning,  and  is  to  be  taken  as  special  in  respect 
of  the  provisions  of  the  act  in  which  it  was  used.  Un- 
der the  Revised  Statutes  the  case  of  the  time  within 
which  actions  might  be  brought  by  executors,  and  the 
other  provisions  that  accompanied,  were,  in  fact,  special 
as  to  the  more  general  provisions  that  had  been  made 
as  to  causes  of  actions,  although  such  general  provisions 
had  intermixed  with  them  special  provisions  which 
apply  to  executors.  But  under  the  present  Code  the 
provisions  as  to  causes  of  action  generally,  and  then  as 
to  actions  upon  them  by  executors  particularly,  precede, 
and  afterwards  subdivision  1  of  section  414  refers  to  a 
case  that  should  be  special  as  to  such  general  and  spe- 
cial provisions. 

Again,  it  does  not  seem  that  the  course  of  decisions 
under  the  Code  of  Procedure,  that  the  portion  of  the 
Revised  Statutes  under  consideration  was  not  repealed, 
taken  together  with  section  74  and  of  that  code  which 
enacted  that  ''when  in  special  cases  a  different  limita- 
ition  is  prescribed  by  statute"  it  should  be  applied, 
xWO»ld  justify  a  conclusion  that  the  portion  of  the  Re- 
vised Statutes  referred  to  included  a  special  case,  within 
the  meaning  of  the  present  Code.  If  the  course  of 
4eciMon  was  as  it  is  claimed,  the  Revised  Statutes  were 
not  continued  in  force  because  they  related  to  a  special 
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case,  bnt  because  they  were  not  repealed  by  implica- 
tion, and  were  therefore  specifically  kept  alive  by  that 
Code.  And  the  special  case  referred  to  by  section  74, 
would  mean  some  other  case  than  that  provided  for  by 
the  unrepealed  part  of  the  B.evised  Statutes  on  the 
subject. 

The  method  in  which  section  403  of  the  Code  of 

[*]    Civil  Procedure  was  made  up,  suggests  tbat  there 

was  a  specific  intent  not  to  leave  in  existence  the 

section  9  of  the  Revised  Statutes  in  question.     Section 

402  of  the  Code  of  Civil  Procedure  embodies  the  sub- 
stance of  section  8  of  the  Revised  Statutes,  that  referred 
to  actions  against  executors.  If  it  were  meant  to  con- 
tinue the  substance  of  section  9  of  the  Revised  Statutes 
in  section  402  of  the  Code  of  Civil  Procedure,  section 

403  would  indicate  that  the  subject  was  present,  and 
the  omission  was  intentional. 

After  the  best  consideration  I  can  give  to  the  mat- 
ter, I  am  of  opinion  that  the  exceptions  should  be 
overruled,  and  judgment  ordered  for  defendant,  with 
costs. 

Fbeedhak,  J.,  concurred. 

Russell,  J.  [Dissenting.] — The  complaint  in  form 
alleged  a  cause  of  action  accruing  in  the  testatrix's 
lifetime,  for  an  injury  to  property,  which  would  be 
barred  in  six  years  by  subdivision  3  of  section  382  of 
the  Code  ;  and  it  was  dismissed  because  the  cause  of 
action  did  not  accrue  within  that  time. 

The  appellant  contends  that  section  9,  of  article  1, 
of  title  3,  of  chapter  8,  of  part  3,  of  the  Revised  Stat- 
utes (2  Udm.  467 ;  3  Banks'  6th  ed.  733),  which  is  as 
follows :  "The  time  which  shall  have  elapsed  between 
the  death  of  any  person  and  the  granting  of  letters 
testamentary,  or  of  administration,  on  his  estate,  not 
exceeding  six  months,  and  the  period  of  six  months 
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after  the  granting  of  such  letters,  shall  not  be  deemed 
any  part  of  the  time  limited,  by  the  law,  for  the  com- 
mencement of  actions  by  executors  or  administrators," 
api)lies  to  this  case  ;  and  that,  therefore,  the  time  from 
May  29,  when  the  testatrix  died,  to  August  12,  when 
the  plaintiff  was  appointed  executor  (nearly  three 
months),  and  six  months  after  the  plaintiflfs  appoint- 
ment, ought  to  ha^e  been  excluded  in  determining  the 
length  of  time  the  statute  had  to  run  ;  and,  so,  that 
the  action  was  brought  nearly  nine  months  before  the 
statute  had  run  out. 

The  respondent  contends  that  the  provision  of  the 
Revised  Statutes  quoted  was  repealed,  by  implication, 
by  section  102  of  the  old  Code  of  Procedure  (of  which 
section  402  of  the  new  is  a  re-enactment),  which  is  as 
follows:  *'Sec.  102.  If  a  person  entitled  to  bring  an 
action,  die  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  by  his  represent- 
atives after  the  expiration  of  that  time,  and  within  one 
year  from  his  death." 

The  decision  of  the  case  requires  the  determination 
of  two  questions :  (1)  Was  the  provision  of  the  Re- 
vised Statutes  quoted  alive  and  in  force  at  the  time  the 
new  Code  went  into  eflfect  ? 

(2)  Has  the  provision  been  repealed,  either  directly 
or  by  implication,  since  the  new  Code  went  into  eflfect, 
so  far  as  relates  to  causes  of  action  which  accrued  before 
that  time  t 

1.  The  provision  of  the  Revised  Statutes  was  not 
[•]  expressly  repealed  by  the  Code  of  1848.  Section 
73  of  the  Code,  as  originally  enacted,  repealed  the 
provisions  of  the  Revised  Statutes,  "  of  actions  and  the 
times  of  commencing  them,"  chapter  1,  title  2,  of  chap- 
ter 4,  of  title  2,  of  part  3  (2  Udm.  303) :  but  section  9, 
above  quoted,  was  not  included  within  that  chapter, 
but  within   the  chapter  relating  to  ^^snits  by  and 
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against  executors"  (2  Bdm.  467),  and  while  section 
74,  of  the  old  Code,  provides  that :  "  Civil  actions  can 
only  be  commenced  within  the  periods  prescribed  in 
this  title  after  the  cause  of  action  shall  have  accrued," 
it  expressly  excepts  where,  in  special  cases,  a  different 
limitation  is  prescribed  by  statute. 

By  section  471  of  the  old  Code  (being  section  390  of 
1848)  it  was  provided  :  ''This  act  shall  not  affect  any 
existing  statutory  provisions  relating  to  actions,  not  in- 
consistent, with  this  act,  and  in  substance  applicable 
to  the  actions  hereby  provided,  nor  any  proceedings 
provided  for  by  chapter  8  of  the  third  part  of  the  Re- 
vised Statutes,  except  that  when  in  consequence  of  any 
such  proceeding,  a  civil  action  shall  be  brought,  such 
action  shall  be  conducted  in  conformity  to  this  act ; 
and,  except,  also,  that  where  any  particular  provision 
of  the  titles  and  chapters  enumerated  in  this  section 
shall  be  plainly  inconsistent  with  this  act,  such  provi- 
sion shall  be  deemed  repealed." 

That  jmrt  of  section  102,  of  the  old  Code,  above 
quoted,  was  a  re-enactment  and  in  the  same  words  of 
section  26,  of  chapter  4,  of  part  3,  of  the  Revised 
Statutes. 

That  section  and  section  9,  of  chapter  8,  of  part  3, 
were  both  in  the  Revised  Statutes  of  1828.  Both  will 
be  found  in  all  editions  of  the  Revised  Statutes  from 
1828  until  the  enactment  of  the  Code,  when  its  provi- 
sions were  substituted  for  those  of  chapter  4.  The  co- 
existence of  these  provisions  would  seem  to  indi- 
n  cate  that  the  Revisers  did  not  regard  them  as 
inconsistent,  certainly  not  so  much  as  that  the 
re-enactment  of  the  one  would  ox)erate  by  implication 
to  repeal  the  other. 

Chapter  8,  of  part  3,  of  the  Revised  Statutes,  is  en- 
titled "of  Proceedings  in  Special  Cases,"  and,  there- 
fore might  well  be  considered  to  be  included  in  the 
exception  mentioned  in  section  74,  of  tne  old  Code, 
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'*  where  in  special  cases  a  different  limitation  is  pre- 
scribed by  statutes.'' 

In  all  the  cases  which  I  have  seen,  decided  after  the 
Code  of  1848  went  into  operation,  it  was  either  directly 
held,  or  assumed,  that  the  provisions  of  chapter  8,  of 
part  of  8,  of  the  Revised  Statutes,  relating  to 
[■]  ** suits  by  and  against  executors"  were  still  in 
force,  notwithstanding  the  Code  made  a  different 
provision  on  the  same  subject  (Coddington  v,  Carnley, 
2  Ilili.  631  ;  Bucklin  v.  Ford,  6  Barb.  393  ;  Parker  v. 
Jackson,  16  Id.  33;  Scovil  v.  Scovil,  45  Id.  517; 
Chenango  Bridge  Co.  v.  Lewis,  63  Id.  Ill,  117 ;  Sanford 
V.  Sanford,  62  N.  T.  653). 

In  the  last  case  cided,  the  provisions  of  the  Revised 
Statutes  as  to  actions  against  executors  (being  section 
8,  immediately  preceding  that  in  relation  to  actions  by 
executors,  now  under  discussion),  reading  as  follows : 
**The  term  of  eighteen  months  after  the  death  of  any 
testator,  or  intestate,  shall  not  be  deemed  any  part  of 
the  time  limited  by  law  for  the  commencement  of 
actions  against  his  executors  or  administrators,"  was 
under  consideration,  and  it  was  assumed  that  the  pro- 
vision was  not  repealed  by  section  102,  of  the  Code  ; 
though  the  amendment  of  1849  added  to  section  102 
this  provision  :  '^  If  a  person  against  whom  an  action 
may  be  brought,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause 
of  action  survive,  an  action  may  be  commenced  against 
his  executor  or  administrator  after  the  expiration  of 
that  time,  and  within  one  year  after  the  issuing  of  let- 
ters testamentary  or  of  administration."  Judge 
Allkn,  writing  the  unanimous  opinion  of  the  court, 
assumed  that  the  plaintiff  was  entitled  to  the  benefit  of 
the  provisions  of  both  the  Revised  Statutes  and  the 
Code.  He  says :  "  These  provisions  extend  the  time  for 
bringing  actions  under  peculiar  circumstances  for  nearly 
two  years  and  a  half."    There  certainly  was  as  much 
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reason  for  holding  that  the  latter  part  of  section  102 
of  the  Code  repealed  by  implication  section  8,  of  chap- 
ter 8,  of  part  3,  of  the  Revised  Statutes  (2  Ji,  S.  448),  as 
for  holding  that  the  first  part  of  section  102  repealed  by- 
implication  section  9,  of  chapter  8,  of  part  3.  It  is  un- 
doubtedly true  that  section  102  of  the  old  Code  makes 
a  different  provision  on  the  same  subject.  That  is 
equally  true  as  to  the  part  of  the  section  added  in  1849. 

The  provision,  however,  only  relates  to  cases  where 
[*]    a  i)erson  entitled  to  bring  the  action  dies  in  the 

last  year  of  the  running  of  the  statute  of  limita- 
tions, whereas,  the  provision  of  the  Revised  Statutes 
under  consideration,  relates  to  all  cases  where  a  person 
entitled  to  bring  an  action  dies  at  any  time  before  the 
statute  has  run  out.  It  is  not  possible  to  conceive  of  a 
case  to  which  both  provisions  could  be  practically  ap- 
plied. Whatever  we  might  think  if  the  question  were 
a  new  one,  the  weight  of  authority  is  that  at  the  time 
of  the  adoption  of  the  new  Code,  the  provision  of  the 
Revised  Statutes  under  discussion  had  not  been  re- 
pealed directly  or  by  implication. 

2.  Nor  was  that  provision  directly  repealed  by 
["]   the  new  Code.     It  was   repealed  by  the  general 

repealing  act  {Lat»s  1880,  o.  245,  §  1,  subd.  3). 
But  the  repealing  act  did  not  go  into  effect  until  Sep- 
tember 1,  1880.  This  action  was  begun  August  21, 
1880 ;  and  subdivision  1,  of  section  3,  of  the  repealing 
act,  provided  that  it  ''should  not  render  ineffectual, 
or  otherwise  impair,  any  proceeding  in  an  action,  or 
special  proceeding  had  or  taken  pursuant  to  law  before 
the  act  took  effect";  and  subdivision  2,  that  it  "should 
not  affect  any  lawful  act  done  or  right,  defense  or  lim- 
itation lawfully  accrued  or  established  before  the  act 
took  effect."  And,  so,  it  is  clear  that  the  general 
repealing  act  did  not  retroact  so  as  to  affect  this  case. 
The  repealing  act  was  passed  for  the  purpose  of 
setting  at  rest  all  doubt  as  to  what  statutes  were 
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repi^aled  by  implicarion  by  the  new  Code.  Bat,  while 
this  was  the  purpose,  it  was  not  retroactive  in  its  effect, 
and  could  not  force  a  rule  of  interpretation  which, 
withv»at  it,  could  not  have  obtained.  Unless,  then,  the 
sectii»n  of  the  Revised  Statutes  under  consideration 
was  repealed  by  implication  by  the  provisions  of  the 
new  C^»de«  it  was  alive  and  in  furoe  at  the  time  this 
action  was  b€^nn«  and  the  plaintiff  was  entitled  to  the 
benefit  of  its  provisions.  Section  102  of  the  old  Code 
is  i^-enacted  in  section  402  of  the  new,  without  the 
variation  of  a  word. 

Section  414  of  the  new  Code  is,  "  The  provisions  of 
this  chapter  apply  and  constitute  the  only  rule  of  lim- 
itation  applicable  to  a  civil  action,  or  special  proceed- 
inir,  except  in  one  of  the  following  cases :  (1)  A  case 
where  a  diffeii^nt  limitation  is  specially  prescribed  by 
law/* 

It  will  be  observed,  that  this  language  differs  very 
little  from  that  of  section  74  of  the  old  Code,  that 
^^  civil  actions  can  only  be  commenced  wichin  the  peri- 
ods prescribed  in  this  title  after  the  cause  of  action 
shall  have  accrued,*'  except  **  where,  in  special  cases, 
a  different  limitation  is  prescribed  by  statute." 

The  provision  of  the  new  Code  ^section  402)  is,  as  I 
have  said,  identical  with  section  102  of  the  old  Code. 
If  it  did  not  operate  to  repeal  the  provision  of  the  Re- 
vised Statutes  in  question,  by  substituting  a  different 
rule  on  the  same  subject,  while  it  was  a  part  of  the 
old  Code,  it  can  scarcely  be  said  that  it  has  any  greater 
effect  in  the  new ;  and  the  language  of  section  74,  in 
the  old  Code,  ''civil  actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  title,"  is  certainly 
as  strong  as  the  words  '^  the  provisions  of  this  chapter 
apply  and  constitute  the  only  limitation  applicable," 
Ac.,  in  section  414  of  the  new  Code.  So  the  exception 
made  by  section  74  of  the  old  Code,  *'  where,  in  special 
cases,  a  different  limitation  is  prescribed  by  statute," 
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is  80  like  the  exception  of  section  414,  of  the  new  Code, 
'^a  case  where  a  different  limitation  is  specially  pre- 
scribed by  law,"  that  I  can  see  no  reason  why  the  rules 
of  construction  which  were  uniformly  adopted  and 
applied  to  the  old  Code  should  not  be  adopted  and 
applied  to  the  new. 

Inasmuch  as  the  Revised  Statutes  themselves  entitle 
that  part  wherein  the  provision  under  discussion  is 
contained,  ''Of  proceedings  in  special  cases,"  it  seems, 
to  me  to  require  no  straining  to  denominate  the  case  at 
bar  a  special  one,  in  which  a  different  limitation  is 
prescribed  or  permitted  from  that  applicable  to  ordi- 
nary actions.  Indeed,  in  his  note  to  section  414,  Mr. 
Throop  mentions,  as  intended  to  be  covered  by  the  ex- 
ception, certain  cases  which  are  no  more  entitled  to  the 
protection  of  the  exception  than  the  one  now  before  us. 

If  this  whole  matter  were  entirely  new,  and  a  sec- 
tion like  402,  of  the  new,  and  102  of  the  old.  Code, 
were  to  be  passed,  I  should  be  strongly  inclined  to 
hold,  that  it  operated  to  repeal,  by  implication,  such  a 
provision  as  that  contained  in  the  Revised  Statutes ; 
for,  while  the  latter  provision  is  in  force  the  provision 
of  the  Code  is  practically  useless.  But,  in  view  of 
["]  the  history  of  the  subject,  and  the  uniform  course 
of  the  decisions,  I  do  not  think  we  are  at  liberty  to 
adopt  that  view,  when  we  remember  the  great  repug- 
nancy of  the  law  to  repeal  by  implication. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 


CIVn,    PBOCBDUBB    BEPORTR 
BaU  V.  Bockhont. 


RAT.Ti.   B1S8POKDBHT,  V.  BUCKHOUT,  APPELUin. 

Sdpbeme  Coubt,  Second  Depabtheht;  Oksekal 
Teric,  Septembeb,  1882. 


CmuUy  e9vrtt.—JuritdUtum  qf,  in  aetioa  /or  fnanejf  judfrnut  MU: 
to  the  mm  oj  91,000.— Jrw  aiarU  0/ lintittd  jvvdidi»K 

The  coDDl;  court  is  a  court  of  limited  jarisdiction,  and  em  nctcbt 
only  such  power*  as  are  conferred  upon  it  by  the  consUwrioB  itl 
the  enactment  of  the  logislAture.  ['J 

The  jurJBdictiim  of  countj  courts  in  common  law  actions  u  refiricU^ 
and  cnndned  bj  the  proTisions  of  the  constitution  to  casts  "Ittf 
the  defendant  resides  ia  the  countj,  and  the  damages  demui^fJ 
•hall  not  exceei)  one  thousand  dollars;  [',']  and  the  besrowmen:  ~I 
■uch  other  original  jurisdiction  as  shall  from  time  to  time  be  «^ 
ferred  upon  tliem  b;  the  legislature  docs  not  authorize  iheeitini^^ 
of  their  jurisdiction  to  other  jurtiea,  or  greater  amounts.  [','{ 

Chapter  481)  of  the  Lanaof  1B80,  enlarging  the  jurisdiction  of  eomij 
courts,  is  unconstitutional  and  void.  ['] 

Where  no  constitutional  restriction  is  imposed  on  the  Uw-nutiig 
power  of  the  State,  it  is  free  to  act  within  the  scope  of  its  legiiiv 
province.  ['] 

{Dteided  DeeenUier  18,  1683.) 

Appeal  from  jadgment  of  county  court  of  West- 
chester connty. 

This  actioQ  was  brought  in  the  connty  cotrt  ol 
Westchester  county,  to  recover  damages  for  an  as- 
sault and  battery.  The  complaint  demanded  jadgnieni 
for  the  sum  of  $2,000.  The  answer  admitted  ilia: 
the  defendant  was  a  resident  of  the  connty  of  W«l- 
Chester,  but  denied  each  and  every  other  all^i'"" 
of  the  complaint.  A  trial  of  the  cause,  upon  the 
merits,  was  had,  and  judgment  rendered  in  faroroi 
phuntiS  for  $330  damages,  and  $106.18  costs.  FnA 
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that  jadgment  the  defendant  appealed,  and  urged,  upon 
the  argument  of  the  appeal,  that  the  county  court  did 
not  have  jurisdiction  of  the  cause  of  action. 

William  O.  Valentine^  for  appellant. 

Smith  Lent,  for  respondent. 

Dykman,  J. — ^This  is  an  action  for  assault  and  bat- 
tery. The  offense  was  established  on  the  trial,  and  the 
plaintiff  had  a  verdict,  and  the  case  would  require  little 
examination  here  but  for  a  question  now  to  be  stated. 

The  action  was  brought  in  the  county  court,  and 
the  complaint  demanded  judgment  for  $2,000,  and  now 
the  jurisdiction  of  that  court  is  cliallenged  for  that 
reason.  As  this  is  a  question  to  be  started  at  any  stage 
of  the  action,  it  must  receive  examination  now. 

The  county  court  is  of  limited  jurisdiction,  and 
[*]    can  exercise  only  such  powers  as  are  conferred 
upon  it  by  the  constitution  and  the  enactment  of 
the  legislature. 

In  the  State  constitution  of  1870,  the  provision  is, 
that  the  county  courts  shall  have  the  powers  they  now 
possess,  until  altered  by  the  legislature.  They  shall 
also  have  original  jurisdiction  in  all  cases  where  the 
defendants  reside  in  the  county,  and  in  which  the 
damages  demanded  shall  not  exceed  $1,000,  and  also 
such  appellate  jurisdiction  as  shall  be  provided  by  law, 
subject  however  to  such  provision  as  shall  be  made  by 
law  for  the  removal  of  causes  to  the  supreme  court. 
They  shall  also  have  such  other  original  jurisdiction  as 
shall,  from  time  to  time,  be  conferred  upon  them  by 
the  legislature. 

It  is  thus  seen  that  the  provisions  of  the  con- 

£*]    stitution  respecting  the  original   jurisdiction  of 

this  court  in  common  law  actions  is  restricted  and 

confined  to  cases  where  the  defendants  reside  in  the 

county,  and  in  which  the  damages  demanded  shall  not 
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exceed  $1,000,  and  so  far  it  is  self-execating.  It  sup- 
plies a  specific  rale,  and  reqaires  no  legislation  for  that 
purpose. 

Where  no  constitutional  restriction  is  imposed 
[•]  on  the  law-making  power  of  the  State,  it  is  free  to 
act  within  the  scope  of  its  legitimate  province. 
The  object  of  the  paramount  law  is  not  to  grant  or 
confer  legislative  power,  but  to  limit  and  restrain  its. 
exercise.  In  the  absence  of  such  limitations,  the 
power  to  make  hiws  is  omnipotent,  yet  limitations  may 
be  implied  as  well  as  express,  and  such  restriction  is 
the  main  object  and  purpose  of  the  State  constitution. 
The  legislature  cannot  exercise  judicial  authority,  be- 
cause that  has  been  entrusted  exclusively  to  the  courts, 
and  this  is  an  instance  of  implied  restraint  on  the  law- 
making power. 

When  the  constitution  iu  terms  prescribed  the 
[*]  original  jurisdiction  of  the  county  courts  of  the 
State,  it  confined  the  same  to  cases,  where  the  de- 
fendants resided  in  the  county  and  the  damages  de- 
manded did  not  not  exceed  $1,000,  and  their  juris- 
diction was  thus  limited  as  to  persons  sued  and 
the  amount  claimed. 

In  this  view,  the  bestowment  of  such  other  orig- 
[•]  inal  jurisdiction  as  shall,  from  time  to  time,  be 
conferred  upon  them  by  the  legislature,  does  not 
authorize  the  extension  of  their  jurisdiction  to  other 
parties  or  greater  amounts.  For  certainly  one  may 
be  done  as  well  as  the  other. 

If  the  jurisdiction  of  these  courts  may  be  enlarged 
to  $3,000,  restriction  on  the  amount  demanded  may 
be  altogether  removed,  and  they  may  be  made  co- 
ordinate in  this  respect  with  the  supreme  court.  It 
would  require  explicit  language  to  justify  such  a  con- 
struction, as  by  it  the  local  character  of  the  courts 
would  be  substantially  destroyed. 

We  are  not  inclined  to  a  latitudinarian  construe- 
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tion  of  the  fundamental  law  of  the  State.  Where  con- 
stitutional limitations  are  imposed  on  the  legislative 
power,  either  expressly  or  by  plain  implication,  they 
should  be  followed  by  the  courts  ;  they  cannot  be  dis- 
regarded without  infringing  on  the  reserved  rights  and 
powers  of  the  people  withheld  from  their  legislative 
representatives. 

A  tendency  towards  local  administration  is  plainly 
discemable  in  the  present  State  constitution.  Actions 
brought  in  the  county  courts  must  be  against  residents 
of  the  county.  This  is  a  specific  requirement,  atid 
[•]  under  the  provision  for  other  original  jurisdiction, 
it  cannot  be  disregarded.  These  words  must  find 
satisfaction,  in  bestowing  power  on  the  legislature  to 
confer  original  jurisdiction  in  other  kinds  of  actions 
and  proceedings,  aside  from  those  specifically  named. 

The  history  of  the  legislation  on  this  subject  is  as 
follows. 

Soon  after  the  adoption  of  the  present  constitution, 
the  legislature,  in  obedience  to  the  requirements  of 
that  instrument,  made  a  law  with  specific  provisions 
relating  to  the  jurisdiction  of  county  courts  in  civil 
actions,  and  limited  the  same  to  cases  where  the  de- 
mand for  relief  did  not  exceed  $1^000  {Laws  of  1870, 
chap.  467,  §  1).  Then  this  section  1  was  repealed  in 
1877  {Laws  of  1877,  p.  474,  chap.  417),  but  the  whole 
subject  was  again  regulated  by  the  legislature  the 
same  year,  when  the  jurisdiction  of  the  county  courts 
was  again  enlarged,  but  the  recovery  in  civil  actions 
was  still  restricted  to  $1,000  {Code  Civ.  Pro.  §  340). 
In  the  year  1880  the  remainder  of  chapter  467  of 
the  Laws  of  1870  was  repealed,  but  the  repealing  act 
did  not  have  eflfect  until  the  first  day  of  September, 
1880  {Laws  of  1880y  chap.  245,  p.  373).  Again,  in  the 
year  1880,  a  law  was  passed  providing  that  the  county 
courts,  in  addition  to  the  powers  they  then  had,  should 
have  jurisdiction  in  civil  actions  where  the  relief  de- 
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mnnded  is  the  recovery  of  a  snm  of  money  not  a 
ceeding  $3,000,  or  the  recovery  of  pereonal  prtii*r^ 
not  exceeding  in  valae  $3,000  (Laws  of  1880,  chap  iSJ 
p.  690';.  It  ia  n  common  fact  that  altboQgh  secik':! 
of  chapter  467  of  the  Laws  of  1870  was  repeali^by 
chapter  417  of  the  I^ws  of  1877,  as  above  state!  yei 
the  whole  of  chapter  467  of  the  Iaws  of  1870  was  re- 
pealed by  chapter  245  of  the  Laws  of  1880 ;  bntastfc 
last  repealing  act  did  not  take  effect  nntil  Septenil»i 
1.  1880,  and  as  chapter  480  of  the  Laws  of  ISSOra 
passed  May  28,  1880,  amending  section  1,  of  clupH 
467  of  the  Laws  of  1870,  it  is  presamed  that  law  isTalii 
It  mast  be  received  as  reviving  the  first  section  of  li? 
law  of  1870,  or  as  having  force  and  validity  as  »  n« 
law.  Atall  events,  it  is  now  the  last  expression  of  tfc 
legislative  will,  and  must  be  received  aa  its  btestinK^ 
tioD.  That  law  confers  joriadiction  on  county  conrn 
in  civil  actions  where  the  relief  demanded  ia  a  snmiio'- 
exceeding  $3,000,  or  the  recovery  of  personal  ptopenj 
not  exceeding  that  valne. 

We  have,  therefore,  no  difficnity  in  ascertaininjiiii 
present  state  of  legislation  on  the  aabject  nnder  ens- 
ination,  but  the  last  enactment  ia  beyond  tbe  cwnpe- 
tency  of  the  legislature.  The  examination  made  leaJ* 
to  the  conclusion  that  the  jurisdiction  of  the  conun 
courts  in  cases  like  the  present  was  limited  by  the  »ii; 
stitution  to  nctions  where  the  amount  demanoK 
n  did  not  exceed  $1,000,  and  the  law  of  1880,  n 
larging  such  jurisdiction  to  $3,000,  was  an  'm 
sion  of  that  limitation,  and  inoperative  and  voiil- 

It  results  that  the  county  conrt  had  no  jnrisdicti^" 
of  this  action,  and  that  the  jadgment  appealed  in^ 
must  be  reversed,  with  costs.* 

Gilbert,  J.,  concurred ;  Babnabd,  P.  J.,  dissented 

*  On  thU  subject,  see  the  cases  of  Lenbud  «.  Ljadt,  W3i*- 
06,  and  SiTMt «.  Flanignn,  61  Id.  SS7. 
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HOWELL,  ET  AL.,  Appellants,  v.  LEAVITT,  et 
AL.,  DUNNING,  BT  AL.,  Respondents. 

CouBT  OF  Appeals  ;  May,  1882. 

§§  1525,  1526. 

^eetment. — Mortgagee  by  purchasing  mortgaged  premitee  at  f&redomre 

heoomeg  assignee  of  mortgagor  or  person  to  whom  he  conveyed^  and 

entitled  to  apply  for  new  tr^l  of  action  of  e}ectanent  to 

which  he  was  not  a  party, 

F.  conveyed  certain  premises  to  L.,  who  assumed  a  mortgage  upon  the 
premises  held  by  D.  Thereafter,  an  action  for  ejectment  was  brought 
'  by  H.  against  L.,  who  suffered  judgment  by  default.  D.  subse- 
quently foreclosed  his  mortgage,  and  at  the  sale  became  the  pur- 
chaser. Hdd^  that  D.  succeeded  to  the  right  of  L.  to  apply  for  a 
new  trial  of  the  action  of  ejectment.  [*]  D.  is  the  assignee  of  L., 
notwithstanding  the  fact  that  the  judgment  in  the  foreclosure 
action  denied  the  prayer  for  a  judgment  for  deficiency  against  L.  on 
the  ground  that  her  agreement  to  assume  the  mortgage  was  without 
consideration  in  that,  by  the  conveyance  from  F.  to  her,  she  derived 
no  estate,  right,  title,  &c.,  in  or  to  the  premises.  [^  *] 

{Decided  October  17,  1882.) 

Appeal  from  order  of  general  term  of  city  court  of 
Brooklyn  affirming  order  of  special  term  vacating  a 
judgment  in  ejectment  and  allowing  respondents  to  be 
made  parties  defendants,  to  answer,  and  have  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

William  J.  Oaynor  {Joseph  H.  Leggatty  attor- 
ney), for  appellant. 

i).  P.  Barnard  {Smith  &  Woodward^  attorneys), 
for  respondents. 

A  mortgagee  or  his  assignee  in  possession  of  the 
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mortgagetl  pivmises  is  protected  in  his  possession  by 
the  morigaire,  Jackson  c,  Miokler,  10  Johns,  480  ; 
%TacksoQ  r.  Bowen,  7  Coit.  13  ;  Van  Duyne  v.  Thayre, 
14  Wtnd,  i»3  ;  Phyfe  r,  Riley,  15  Id.  248  ;  Fox  v,  Lipe, 
94  hL  \^\ ;  Olmsted  o.  Elder,  2  Sanflf.  325  ;  St.  John 
r.  Bumi>$tead,  17  Barb.  100;  Winslow  tj.  McCall,  32  Id. 
S41 ;  R>lton  r,  Brewster,  32  Id.  389 ;  Sahler  v.  Signer, 
44  Id.  6(HU  Pell  r,  LImar,  18  X.  T.  139 ;  Hubbell  v. 
Mottlson^  53  7f/,  225,  See  also  Chase  v.  Peck,  21  Id. 
581 ;  Hubbell  r,  Sibley,  BO  /A  468  ;  Madison  Av.  Bap. 
Ch,  f,  Olirer  St.  Bap.  Ch.,  73  Id.  82. 

The  purchaser  of  mortgaged  premises  by  a  deed 
from  the  mortgsigee  or  from  an  officer  on  the  foreclosure 
of  a  mortgage^  is  deemed  to  be  an  assignee  of  the 
mortgagee.  Jackson  e,  Minkler,  supra ;  Jackson  n. 
Bowen,  supra ;  Robinson  r.  Ryan,  25  iT.  T.  320 ; 
Vroom  9.  Ditmas,  4  Paige^  526 ;  Gage  v.  Brewster,  31 
xV-  T.  218 ;  Winslow  t».  Clark,  47  Id.  261 ;  Miner  v. 
Beekman,  50  Id.  337. 

The  defendant  Leantt  had  a  good  defense  to  the 
action  of  ejectment,  pending  the  action  brought  by  the 
Howells  to  redeem,  which  conceded  that  she  was  to  be 
treated  as  a  mortgagee  in  i)089ession.  Hubbell  v.  Monl- 
ton,  supra. 

Finch,  J. — The  premises  in  dispute  were  originally 
owned  by  Ephraim  H.  Howell,  but  subject  to  two  mort- 
gages, the  first  for  $5,500,  and  the  second  for  $1,800. 
An  action  was  commenced  in  1857  to  foreclose  the  sec> 
ond  mortgage,  by  Ebenezer  L.  Roberts,  who  was  its 
holder,  and  service  of  the  summons  on  Howell  was 
made  by  publication,  upon  the  ground  that  he  had  left 
his  residence  in  Westchester  county,  and  could*  not  be 
found. 

It  was  shown  in  the  litigation,  which  occurred  at  a 
later  period,  that  Howell  was,  in  fact,  dead  at  the  date 


CIVIL    PROCEDURE    REPORTS.  449 

Howcl!  V.  Lcavitt. 

of  this  service,  and  his  equity  of  redemption  had  de- 
scended upon  his  heirs,  who  are  the  plaintiffs  in  the  pres- 
ent action,  and  were  not  made  parties  to  the  foreclos- 
ure. Judgment  of  foreclosure  and  sale  was  rendered, 
and  Roberts  became  the  purchaser,  and  thereupon 
paid  off  and  discharged  the  prior  mortgage  of  $5,600. 
He  then  conveyed  to  Almira  S.  Coe,  and  she  to  Nancy 
Fisher,  and  thereupon  the  latter  executed  a  mortgage 
to  Dunning  and  others,  as  trustees,  who  are  the  present 
petitioners,  for  $16,000.  Subsequently  she  conveyed 
the  premises  to  Henry  W.  Fuller,  lie  assuming  the 
payment  for  such  mortgage,  as  part  of  the  purchase 
price.  Fuller  conveyed  afterward  to  the  defendant, 
Clara  B.  Leavitt,  she  in  like  manner  assuming  the  pay- 
ment of  the  Fisher  mortgage.  While  Mrs.  Leavitt 
was  in  possession  under  her  deed,  the  heirs  of  Howell 
brought  ejectment  against  her.  She  suffered  a  default, 
and  the  plaintiffs  took  judgment,  and  were  put  in  pos- 
session. 

Soon  after,  the  petitioners,  Dunning,  &c.,  trustees, 
began  an  action  to  foreclose  their  $16,000  mortgage. 
They  made  defendants,  Mrs.  Fisher  and  her  husband, 
Fuller,  Mrs.  Leavitt  and  her  husband.  Judgment  of 
foreclosure  and  sale  was  asked,  and  also  a  deficiency 
against  Mrs.  Fisher,  her  husband.  Fuller  and  Mrs.  Lea- 
vitt. The  latter  and  her  husband  alone  defended.  She 
pleaded  nothing  which  was  a  defense  to  the  demand 
for  a  foreclosure  and  sale,  but,  alleging  that  she  had 
been  evicted  by  a  paramount  title,  and  thereby  her 
covenant  to  pay  the  mortgage  was  without  considera- 
tion, and  not  binding  upon  her,  she  resisted  the  claim 
of  a  personal  judgment  against  her  for  a  deficiency  and 
was  successful  in  her  defense.  Judgment  was  entered 
accordingly.  It  decreed  the  foreclosure  and  sale  in  ac- 
cordance with  the  legal  conclusions  of  the  court,  that 
plaintiffs  were  not  entitled  to  judgment  against  Mrs. 
Leavitt  for  a  deficiency,  but  were  entitled  to  judgment 
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of  foreclosure  and  sale,  and  for  a  deficiency  against 
Fisher  and  Fuller.  On  the  sale  the  petitioners  became 
purchasers  and  took  the  referee's  deed.  This  vested 
in  them  all  the  estate  and  title  of  Mrs.  Leavitt  derived 
from  Fisher,  and  put  them  in  her  place  as  the  assignees 
of  her  interest.  The  effect  of  their  purchase  was  the 
same  as  if  Mrs.  Leavitt,  having  no  other  title  than  that 
of  Fisher,  had  given  them  a  deedof  the  land  (Vroom  v. 
Ditmas,  4  Patr/e,  626).  The  petitioners  now  ask  that 
the  judgment  of  the  plaintiffs  in  ejectment  against 
Mrs.  Leavitt  taken  by  default  may  be  vacated,  the  de- 
fault opened  and  a  new  trial  had,  and  that  they  be 
substituted  in  the  place  of  Mrs.  Leavitt,  whose  rights 
they  had  acquired. 

The  Code  provides  (§  1526),  that  at  any  time  withia 
three  years  after  judgment  for  the  recovery  of  real 
property,  '*upon  the  application  of  the  party  against 
whom  it  was  rendered,  his  heir,  devisee  or  assignee/' 
the  court  must,  on  payment  of  costs,  &c.,  ^^make  an 
order  vacating  the  judgment  and  granting  a  new  trial 
in  the  action.'*  It  is  farther  provided  (§  1626),  that, 
where  the  judgment  is  taken  by  default,  the  court  may, 
within  five  years  thereafter,  upon  the  like  application, 
order  a  new  trial,  if  satisfied  that  justice  will  thereby 
be  promoted. 

The  benefit  of  these  provisions  has  been  awarded  to 
the  petitioners,  but  the  plaintiffs  in  the  ejectment  are 
here  resisting  the  order,  upon  the  ground  that 
[^]  the  petitioners  are  not  the  assignees  of  Mrs.  Lea- 
vitt. The  argument  in  support  of  this  claim  is,  that 
she  had  nothing  to  assign ;  that  the  judgment  in  the 
foreclosure  action  determined  that  she  had  no  estate  or 
interest  in  the  land,  that  she  could  not  be  the  assignor 
of  what  she  did  not  have,  and  that  a  judgment  in  £iivor 
of  Mrs.  Leavitt  and  against  the  petitioners  of  no  cause 
of  action,  could  not  carry  or  assign  to  the  latter  any 
rights  or  intei*ests  of  hers. 
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But  this  last  suggestion  overlooks,  or  fails  to  take 
into  account,  the  peculiar  nature  of  the  judgment.    It 
was  in  her  favor  so  far  as  to  shield  her  from  personal 
liability  for  a  deficiency.    But  it  was  against  her  so  far 
as  it  decreed  a  foreclosure  and  sale.    In  that  respect  it 
cut  off  her  equity  of  redemption,  and  transferred  to  the 
purchaser  her  right  in  the  land  derived  from  Fisher, 
including  the  right  of  possession,  such  as  it  might 
prove  to  be.     It  put  the  latter  in  her  place  as  the 
assignee  of  such  right  as  she  might  be  found  to  have 
possessed.    And  it  does  not  help  the  argument  to  say 
that  she  had  no  interest  or  estate  in  the  land,  as  had 
already  been  adjudged.    That  is  true  in  every  case  in 
which  the  remedy  of  a  new  trial  applies.    The  very  pur- 
pose of  the  provisions  in  that  respect  is,  to  furnish 
opportunity  to  establish  a  title  which  has  already 
been  adjudged  not  to  exist.    It  is  conceded  that  Mrs. 
Leavitt  could  have  made  this  application.    Why  not, 
then,  the  persons  who  stand  in  her  place,  and  have 
been  clothed  with  all  her  rights  in  the  land  which  is  in 
dispute  ?    If  she  had  died,  it  is  certain  that  her  heirs 
could  have  made  the  application ;  although  it  might 
have  been  said  that  they  could  not  inherit  what  it  had 
been  adjudged  their  ancestor  did  not  have.    If  she  had 
made  a  will,  devising  this  real  estate,  the  devisees  could 
have  applied,  although  it  is  easy  to  say  that  one  cannot 
be  a  devisee  of  land  to  which  the  devisor  had  no  title 
or  right. 

The  truth  is  that  the  very  purpose  and  object  of  the 
provisions  under  consideration  is  to  permit  a  second 
trial  of  a  disputed  title.  It  goes  upon  the  assumption 
that  the  defeated  party  has  been  adjudged  to  have  no 
right,  but  nevertheless  allows  him,  or  those  who  stand  in 
his  place  by  descent  or  devise  or  assignment,  another 
opportunity  of  establishing  the  title  which  they  claim 
to  be  good.    We  think,  therefore,  that  the  petitioners 
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[*]    were  assignees  of  Mrs.  Leavitt's  rights  in  the  lands 
in  dispute  and  entitled  to  make  tiie  application* 
The  order  should  be  affirmed^  with  costs. 

All  concur. 


THE  PEOPLE  ex  td.  SANDERSON  «.  THE  BOARD 
OP  CANVASSERS  OF  GREENE  COUNTY. 

SuPBEME  Court,  Third  Department;   Grebnb 
County  Special  Term,  Dbosmbsb,  1882. 

§  2067. 

MofndoffMiA'^SkovJId  U»u  to  eompd  Board  of  County  Cdnvanen  to  9ind 

baek  to  tnipoetors  of  election^  their  return  of  an  eUetion,  when  it 

if  incorrect. — The  duty  of  intpeeton  not  discharged  uatU 

they  hate  made  correct  return. — Fact  that  eorrectiom 

foiU  not  change  reniU  no  anetoer  to  application 

for  mandamus. 

Where  it  appears  on  an  application  for  a  mandamus  to  compel  a  Board 
of  County  Canvassers  to  return  to  a  Board  of  Inspectors  their  return 
of  an  election  held  in  their  district  for  correction,  it  appears  that 
the  return  is  erroneous,  and  that  the  inspectors  are  willing  to  reas- 
semble and  meet  to  correct  the  errors, — Held,  that  such  a  mandamus 
should  bo  granted.  [*,*,*]  It  is  the  duty  of  the  inspectors  of  elec- 
tion to  make  a  true  statement  of  the  result  of  the  election  heid  in 
their  district,  and  until  they  have  done  so  their  duty  under  the  law 
remains  undischarged,  and  they  have  not  become  functus  offieio.[^] 

A  court  should  not  needlessly  cause  a  return  of  an  election  to  be  sent 
back  to  the  inspectors  of  an  election  district  for  correction;  but  it 
should  do  so  wherever  the  facts  and  circumstances,  proved  to  the 
satisfaction  of  the  tribunal,  show  that  a  mistake  has  in  fact  been 
made.[*]  It  is  no  answer  to  an  application  for  a  mandamus  to  com- 
pel the  Board  of  County  Canvassers  to  send  back  such  retuni,  to 
show  that  the  corrections  will  not  change  the  result.  [*] 

(Deeided  December  12,  1888.) 
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Application  for  a  peremptory  writ  of  mandamas  to 
compel  the  Board  of  County  Canvassers  of  Greene 
county  to  send  back  for  correction  the  return  of  the 
inspectors  of  the  first  election  district  of  the  town  of 
Hunter  of  an  election  held  in  that  district. 

The  opinion  states  the  facts. 

J.  I.  &  F.  Werner  and  J.  B.  Olney^  for  the  relator. 

J.  A.  Oriswold  and  O.  Howard  Jones^  for  the  de- 
fendants. 

Westbeook,  J. — ^This  is  an  application  for  a  per- 
emptory mandamus  requiring  the  Board  of  County 
Canvassers  to  return  to  the  inspectors  of  the  first  elec- 
tion district  of  the  town  of  Hunter,  county  of  Greene, 
the  return  made  by  such  inspectors  to  the  Board  of  the 
result  of  the  election  held  in  November  last,  for  cor- 
rection. The  ground  of  the  application  is,  that  the 
return  which  was  made  by  such  inspectors  is  incorrect 
and  inaccurate,  and  that  a  mistake  was  made  in  such 
letum  in  regard  to  the  votes  cast  in  such  district  for 
the  office  of  county  judge  of  the  county  of  Greene. 
It  will  not  be  necessary,  in  disposing  of  this  applica- 
tion, to  discuss,  with  any  degree  of  nicety,  all  the 
contested  facts  which  are  presented  upon  this  motion, 
and  no  attempt  so  to  do  will  be  made..  It  will  be  suf- 
ficient, to  state  the  prominent,  and  uncontested,  facts, 
and  in  connection  therewith  to  consider  the  law  appli- 
cable thereto. 

By  the  return  made  to  the  Board  of  County  Can- 
vassers by  the  inspectors  of  election,  Manly  B.  Mattice 
is  therein  stated  to  have  received  170  votes  for  the  office 
of  county  judge  of  the  county  ;  and  the  relator,  John 
Sanderson,  is  therein  stated  to  have  received  92  votes ; 
and  no  votes  whatever  are  therein  declared  to  have 
been  given  for  any  other  person  for  that  office.    Among 
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the  aflSdavits  submitted  on  the  part  of  the  relator,  for 
the  purpose  of  showing  that  such  return  is  inaccurate 
and  erroneous,  are  those  of  Homer  H.  Payne,  one  of 
the  inspectors  of  the  election  in  such  district ;  of  Alvin 
S.  Haines,  another  of  such  inspectors ;  and  the  affidavit 
of  the  relator,  John  Sanderson ;  the  last-named  indi- 
vidual, however,  testifying  not  to  facts  within  his  own 
knowledge,  but  to  information  which  he  received  from 
the  third  inspector,  William  O'Hara,  and  others.  From 
such  affidavits  it  appears,  that  Manly  B.  Mattice  re- 
ceived in  such  election  district  either  149  or  150  votes, 
and  not  170,  as  contained  in  the  return  ;  and  that  John 
Sanderson  received  108  votes  at  such  district  poll,  and 
not  92,  as  has  been  returned  to  the  Board  of  Canvass- 
ers. In  addition  to  this,  there  were  several  votes  cast 
for  Eugene  Raymond,  who  was  also  a  candidate  for 
the  office  of  county  judge  at  such  election,  which  votes 
have  not  been  returned  nor  stated  in  tbe  result  of  the 
canvass  as  made  to  the  county  canvassers. 

In  opposition  to  this  motion,  among  other  affidavits 
presented  by  the  Board  of  County  Canvassers,  is  the 
affidavit  of  Horaer  H.  Payne,  the  inspector  who  made 
an  affidavit  for  the  relator,  and  that  of  Michael  O'Hara, 
who  was  one  of  the  clerks  of  the  board  in  the  district. 
Whilst  the  former  gentleman  undertakes  to  take  back, 
in  part,  his  previous  sworn  statement,  yet  it  is  appa- 
rent, from  reading  over  such  affidavit,  that  he  does  not 
substantially  contradict  or  vary  the  evidence  contained 
in  his  previous  affidavit ;  nor  do  either  of  the  affidavits 
satisfy  me  that  there  has  been  a  correct  and  accurate 
return  made  to  the  Board  of  County  Canvassers  of  the 
votes  cast  in  such  district.  It  is  not  important,  in  con- 
sidering the  present  application,  to  determine  how  great 
the  errors  are  which  are  contained  in  the  return  as 
made;  nor  is  it  all  important  to  consider  whether 
they  are  sufficient  or  not  to  change  the  result  of  the 
election.    A  careful  examination  of  the  affidavits  sat- 
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isfies  me  that  there  is  reasonable  ground  to  believe  that 
the  retura  as  made  from  the  first  district  of  Hunter  is 
not  accurate,  and  the  question  therefore  is  :  Shall  this 
mandamus  be  granted,  not  for  the  purpose  of  declaring 
what  errors  exist,  and  what  corrections  shall  be  made, 
but  for  the  purpose  of  enabling  the  board  of  inspectors, 
who,  by  their  affidavits,  profess  their  willingness  to 
re-assemble  and  meet,  so  to  meet  and  assemble  that 
they  may  determine  for  themselves  what  is  the  just  and 
true  vote  cast  in  such  district  for  the  office  of  county 
judge,  and  thus  fullill  their  duty  under  the  law  ? 

The  statutes  of  the  State  require  the  inspectors  of 

election  in  their  return  to  make  a  true  statement  * 
[*J    of  the  result  of  the  election  held  in  their  district, 

and  until  they  have  so  done,  their  duty  under  the 
law  remains  undischarged.  If  what  purports  to  be  a 
return  has  been  made,  which  either  by  mistake  or  de- 
sign is  inaccurate  and  erroneous,  they  have  not,  by  mak- 
ing such  erroneous  statement,  and  return  discharged 
their  duty  under  the  law,  and  therefore,  as  their  duty 
is  undischarged,  they  have  not  hecome/uactus  officio. 
Only  when  they  have  complied  with  the  statute,  by 
making  an  accurate  and  true  return  of  the  votes  cast 
for  a  particular  office  and  the  votes  cast  for  each  can- 
didate for  the  office,  has  their  duty  under  the  law 

been  discharged.  If  no  return  had  been  made,  it 
[*]     would  scarcely  be  doubted  by  any  one  that  even 

at  this  comparatively  late  period  of  time  that  a 
return  could  be  compelled  ;  and  if  a  return  could  be 
compelled,  when  none  had  been  made,  it  is  equally 
clear  that  when  one  has  been  made  which  is  erro- 
neous and  mistaken,  that  a  true  and  accurate  return 
can  be  required.  The  failure  to  make  a  return  at 
all  is  no  greater  violation  of  the  law  than  the  making 

of  an  inaccurate  and  false  return.  It  is  true  that 
[•]    a  court  should  be  careful  not  to  needlessly  cause  a 

return  to  be  sent  back  to  the  inspectors  of  an  elec- 
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tion  district  for  correction,  bat  it  should  do  so,  when- 
ever the  facts  and  circamstances  proved  to  the  satisfac- 
tion of  the  tribunal  show  that  a  mistake  has  in  fact  been 
made.  That  such  a  case  is  presented  upon  the  papers 
used  apon  this  motion  seems  clear ;  and  without  any  de- 
tailed statement  of  the  errors  which  have  been  made  to 
appear,  it  is  sufficient  to  say  that  upon  all  the  evidence 
submitted,  as  well  upon  the  part  of  the  relator  as  upon 
the  part  of  the  Board  of  County  Canvassers,  there  hat 
not  been  made  to  the  Board  of  County  Canvassers  a  re- 
turn of  the  result  of  the  election  district  which  is  ac- 
curate and  exact  in  every  particular.  Not  only  does 
such  return  fail  accurately  to  state  the  votes  cast  for 
Mattice  and  for  Sanderson,  but  it  also  fails  to  state  the 
votes  which  were  cast  for  Raymond.  From  all  the 
proofs  submitted  it  is  clear  that  votes  for  Raymond 
[*]  mast  have  been  cast.  It  is  no  answer  to  this  state- 
ment to  say  that  a  return  upon  that  point  is  unnec- 
essary, because  it  cannot  change  or  alter  the  result. 
Whether  the  resalt  is  altered  or  not,  the  law  is  uncom- 
plied  with,  for  that  requires  a  correct  statement  of  the 
votes  cast  for  each  and  every  candidate  for  the  office, 
which  confessedly  has  not  been  done.  There  is,  there- 
fore, so  far  as  I  can  see,  no  reason  why  snch  return 
should  not  be  sent  back  to  the  board  of  inspectors  for 
[•]  correction  in  those  respects  and  particulars,  in  which 
it  is  erroneous,  defective,  or  not  sufficiently  full. 
It  is  argued,  however,  by  the  Board  of  County  Can- 
vassers, in  opposition  to  this  motion,  that  no  pmctical 
result  can  be  attained  by  sending  the  returns  back  for 
correction,  because  the  canvass  for  the  office  of  county 
judge  was  completed  at  the  time  the  notice  of  this 
motion  was  served,  and  a  certificate  granted  to  Manly 
B.  Mattice,  who  has  already  qualified  for  the  office  of 
county  judge.  It  would  be  important  to  consider 
this  position,  if  the  question  was  now  before  the  court 
as  to  the  result  and  effect  of  the  alleged  canvass, — the 
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granting  of  the  certificate^  and  the  qualification  c 
oflScer.  Bat  that  question  is  not  before  me.  No 
ion  is  expressed  upon  the  effect  of  an  amended  re 
even  though  when  amended  it  should  be  in  accon 
with  the  facts  as  claimed  by  the  relator.  The  coi 
not  now  dealing  with  the  question  of  the  ultima 
suit,  but  only  with  the  duty  of  the  inspectors  of  ele^ 
It  being  clear,  from  the  papers,  that  the  return 
such  election  district  is  erroneous,  and  thus  tha 
law  has  not  been  complied  with  by  such  inspectc 
follows,  that  the  return  must  be  sent  back  to  su( 
spectors  for  correction. 

For  the  reasons  which  have  been  stated,  a  rrn 

mus  must  issue  to  the  Board  of  County  Canvai 
[*]    requiring  them  to  remit  and  to  return  to  the  1 

of  Inspectors  of  the  first  election  district  ol 
town  of  Hunter  the  return,  for  such  correction  as 
may  see  fit  to  make. 


ARNOLD,  Appellant,  v.  OLIVEBj  Impleaded, 

Respondent. 

Supreme    Coubt,    First    Department;    Gbn] 

Term,  October,  1882. 

§  1268. 

Bankruptcy, — Judgment  doe§  not  create  new  debt  eotuto  preeent  i 

charge  by  proceedingg  which  ditcha/rgcd  the  debt  on  which  it  wi 

recovered. — Section  12%S  of  Code  imperative  in  its  nature, — 

Dtfeated  party  may  apply  for  rehearing  of  motion 

before  judge  who  decided  it,  either  on  came 

or  new  papers, 

A  jodgment  is  not  such  a  merger  of  an  indebtedness  as  to  create ) 
debt.  If  a  debt  is  discharged  in  proceedings  under  the  banki 
law,  a  judgment  recovered  thereon  after  adjudication,  but  1 
discharge  of  bankrupt,  is  also  discharged.  [*] 
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order  for  the  examination  of  the  defendant  Isaac  J. 
Oliver,  in  proceedings  supplementary  to  execution,  and 
on  March  2, 1882,  defendant  obtained  a  stay  of  proceed- 
ings and  an  order  to  show  cause  why  he  (defendant) 
should  not  be  permitted  to  reargue  the  original  motion 
made  before  Mr.  Justice  Barrett  for  the  cancellation 
of  the  judgment,  or  the  motion  made  before  Mr.  Justice 
DoNOHUE  for  leave  to  file  a  supplemental  answer,  or 
why  a  perpetual  stay  of  execution  be  not  granted, 
and  why  the  order  in  supplementary  proceedings  be 
not  vacated.  The  motion  just  referred  to  was  argued 
before  Mr.  Justice  Lawrence,  who  denied  said  motion 
upon  the  ground,  as  stated  in  his  opinion,  that  the 
practice  of  rearguement  before  one  judge  of  motions 
made  before  other  justices  should  not  be  encouraged. 

On  April  19,  1882,  the  defendant  moved  before  Mr. 
Justice  Barrett,  who  was  then  sitting  at  chambers,  for 
either  an  order  permitting  a  renewal  of  the  first  motion 
made  before  said  justice,  either  upon  the  original 
papers  or  upon  new  papers,  or  else  for  a  stay  of  pro- 
ceedings pending  an  appeal  from  the  order  of  Mr. 
Justice  Lawrence, 

On  April  19,  1882,  Judge  Barrett  ordered  a  rear- 
gument  of  the  original  motion  made  before  him  here- 
in, or  a  renewal  of  said  motion  upon  new  papers. 

On  May  9,  1882,  a  motion  was  made  before  Mr. 
Justice  Barrett  upon  new  papers  for  a  cancellation 
of  the  judgment  herein,  as  against  the  defendant  Isaac 
J.  Oliver  under  section  1268  of  Code  of  Civil  Procedure, 
and  said  motion  was  granted. 

From  the  last  two  orders  of  Judge  Barrett  plaint- 
iff appeals  to  this  court. 

Oeorge  H.  Forster^  for  appeUant. 

The  judgment  in  question  did  not  exist  on  February 
26,  1876,  as  it  was  not  obtained  until  June  16,  1876*. 
It  then  became  a  new  debt,  not  provable  against  the 
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bankrupt.  The  original  indebtedness  of  the  defendant 
was  then  completely  merged  therein.  2n  re  Mont- 
gomery, 3  B.  R.  108 ;  In  re  Williams,  2  Id.  79 ;  In  re 
Crawford,  3  Id.  171 ;  In  re  Gallison,  6  Id.  353  ;  Mans- 
field's case,  Id.  388,  393;  Dresser  v.  BKOoks,  3  Barh. 
429  ;  Betts  ^.  Bayley,  12  Pick.  672 ;  Haggerty  v.  Amory, 
7  Alleny  459 ;  Bradford  v.  Rice,  102  Mass.  472 ;  Wy- 
man  v.  Mitchell,  1  Cow.  316 ;  Raymond  v.  Merchant,  3 
Id.  147 ;  Thompson  v.  Hewitt,  6  Hill,  254 ;  Miller  v. 
Watson,  5  Cow.  195 ;  Fox  v.  Woodruff,  9  Barh.  498  ; 
Clark  ij.  Rowling,  3  N.  T.  216 ;  Outram  v.  Morewood, 

3  Basty  346 

It  was  expressly  held,  in  Ingersoll  v.  Rhoades^  SiU 
&  Denio  8uppl.  376,  that  when  a  judgment  is  ren- 
dered subsequent  to  the  filing  of  a  bankrupt's  petition, 
but  previously  to  the  discharge  being  granted,  it  is  not 
canceled  by  the  discharge.  See  also  Kellogg  v.  Schuy- 
ler, 2  DeniOy  73 ;  Thompson  v.  Hewett,  6  Hillj  254 ; 
Dresser  v.  Brooks,  3  Barh.  431. 

Samuel  Oreenhaum^  for  respondent. 

It  is  well  settled,  that  the  court  may,  in  its  discretion, 
allow  a  motion  to  be  renewed  even  on  the  same  state  of 
facts  and  papers.  Smith  v.  Spaulding,  3  Roh.  615 ; 
S.  C,  30  How.  Pr.  339 ;  Belmont  v.  Erie  R.  R.  Co.,  62 
Barh.  637 

The  judgment  in  this  action,  being  founded  on  a 
debt  existing  anterior  to  the  defendant's  adjudication 
in  bankruptcy,  was  completely  and  fully  wiped  out  of 
existence  by  the  discharge  in  bankruptcy.  It  had  no 
legal  existence  or  force  after  July  31,  1876.  Dresser  v. 
Brooks,  3  Barh.  442;  Pox  v.  Woodruff,  9  Id.  498; 
Clapp  0.  Meserole,  38  Id.  665 ;  S.  C,  affi'd  1  Keyes^ 
285  ;  Clark  v.  Rowling,  3  N.  7.  216 ;  Monroe  v.  Upton 
50  Id.  593  ;  In  re  Brown,  3  N.  B.  R.  (p.  145,  4to  ed.) 
p.  584, 8vo  ed. ;  In  re  Rosey,  8  Id.  509 ;  In  re  Stevens,  4 
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Id.  367  (8vo  ed.) ;  In  re  Vickery,  3  Id.  696  (8vo  ed.) ; 
In  re  Crawford,  Id.  698  (8vo  ed.). 

An  order  canceling  the  judgment  was  a  matter  of 
absolute  right  to  the  defendant,  nnder  section  1^68  of  the 
Code,  and  was  proi>erIy  made.  Fellows  z.  Kettredge, 
66 -ffiw.  Pr.  498. 

Daniels,  J. — ^The  jadgment  which  was  directed  to 
be  canceled  and  discharged  by  the  final  oid^r,  was 
recovered  by  the  plaintiff  against  the  defendant  on 
March  10,  1876.  The  indebtedness  was  contracted 
before  Febrnary  36,  1876,  on  which  day  the  defendant 
filed  his  opinion  for  his  adjudication  in  bankruptcy. 
Under  the  proceedings  commenced,  he  was  adjudged  a 
bankrupt,  and,  on  July  81,  1876,  discharged  from  all 
debts  existing  against  him  on  February  26  of  that  year. 
As  the  judgment,  according  to  the  decision  which  was 

made  in  Monroe  d.  Upton  (60  N.  Y.  693),  was  not 
[']    such  a  merger  of  the  indebtedness  as  to  create  a 

new  debt,  the  debt  as  well  as  the  judgment  was 
necessarily  discharged  by  the  result  of  these  proceed- 
ings under  the  bankrupt  law.  And  that,  under  the 
authority  of  section  1268  of  the  Code  of  Civil  Proced- 
ure, entitled  the  defendant  to  an  order  discharging  him 
from  the  pajTnent  of  the  judgment,  and  for  the  cancel- 
lation and  discharge  of  the  docket  thereof.  This  pro- 
vision is  imperative  in  its  nature,  and  absolutely  entitled 

the  defendant  to  such  relief.  It  has  been  urged, 
[*]    however,  in  support  of  the  appeal,  that  he  deprived 

himself  of  this  right  by  the  result  of  certain 
applications  made  by  him  preceding  the  making  of 
the  final  order.  These  were  applications  to  be  relieved 
from  the  judgment,  and,  with  one  exception,  not  pre- 
cisely such  as  were  provided  for  by  this  section  of  the 
Code. 

The  hearing  of  the  first  application,  which  seems  to 
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May  be  taken  from  marine  court  to  court  of  common  pU-as 


in  summary  proctiHlings 23 

—  Reducing  judgment  on 1 

—  Dep<»sit  iu  lieu  of  undertaking  on,  cunnot  be  changed  or 
wiUidrawn 86 

—  Lies  from  judgment  of  district  court  taken  by  default 819 

—  Right  of,  is  not  abriilged  by  grant  of  power  to  district  courts 


to  open  defaults. 319 

Judgment  regularly  entered  on  order  dismissing  complaint 


ndt  ap|>eah(ble. 858 

—  Lies  from  order  made  in  proceeding  of  civil  court  to  punish 
a  criminal  contempt  originating  in  disobedience  of  an  order  of 
such  court  made  in  a  civil  proceeding 879 

—  In  whose  name  taken 194 

—  Geiieral  term  has  power  to  amend  notice  of. 194 

—  Order  denying  application  for  writ  of  prohibition  is  not  ap- 


pealable to  court  of  ap|>eals 180 

—  N.  Y.  court  of  common  pleas  cannot  reverse  judgment  of 
marine  court  on,  because  of  compromise  verdict. 424 

—  Amendments  never  allowed  on,  to  reverse  judgment 424 

—  See  **  CosTs;'^  **  Judgment." 


AFPBARANOB,  Notice  of — See  '*  Notice  of  Appbabance.'' 
ABRBST — An  order  of,  may  be  granted  in  an  action  by  wife 

against  her  husband  for  assault  and  battery 283 

When  order  of,  granted  on  ground  that  defendant  has  dis- 
posed of  his  property  with  intent   to  defraud  his  creditors, 

should  be  vacated 275 

When  plaintiff  should  be  compelled  to  elect  between  order 


of,  and  attachment 275 

—  Defendant  may  be  arrested  in  action  on  foreign  judgment. .  82 i 

—  Order  of,  may  be  granted  in  action  for  conversion  of  money 
received  in  a  fi<luciary  capacity,  part  of  which  was  received  in 
another  State 884 

—  See  ** Attorney;''  "DiarRicr  Courts  ik  Cett  of  New 


York;"  **  Proyisional  Remedies;"  "Sheriff." 
ASSAUIaT  ANB  BATTBRT — Wife   may  maintain  action  for, 

against  her  husband 282 

ATTAOBMBNT,  WARRANT  OF — Service  of  summons  on  one 

of  two  joint  defendants,  within  thirty  days,  is  sufficient 814 

Defects  in  notice  subjoined  to  summons  in  case  of  substitut- 
ed service  do  not  invalidate 814 

Proceedings  to  compel  delivery  of  personal  property  attach- 


ed can  only  be  brought  by  sheriff 198 

—  Service  of  notice  of  appearance  within  thirty  days  after  war- 
rant of,  was  issued,  dispenses  with  personal  service  of  sammoas.  901 
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On  motion  of  creditor  to  vacate  prior  attachment  of  his  debt- 
or's property  by  another  creditor,  a  liberal  rule  of  construction 
to  uphold  the  first  attachment  should  be  adapted ^     65 

Attaching  creditor  may  bring  action  to  set  aside  levy  upon 

attached  property  made  under  execution  issued  on  fraudulent 
judgment 889 

Cannot  issue  against  insolvent  national  bank : .  830 

Burden  of  showing  insolvency  on  defendant.  Must  be  clearly 

proven 880 

May  be  levied  on  any  property  capable  of  manual  delivery. .  889 

See  **  Creditor's  Action;"  **  lis  junction;"  **  Jodgmbnt;" 

"Arrest." 

ATTORNEY — Denial  of  motion  for  security  for  costs  does  not 
altect  attorney's  liability  therefor 108 

Mode  of  enforcing  attorney's  liability  for  costs 108 

Cannot  be  imprisoned  fur  non-payment  of  costs  on  uppead 

from  order,  unless  they  were  awarded  in  a  proceeding  prosecuted 
by  him  with  improper  motives 122 

When  cannot  be  required  to  pay  sheriff's  fees 832 

See  **Attornetb,  Lien  of;"  **  Witness." 

ATT0RNBT8,  Lien  of. — Distiilction  between  retaining  and 
charging '. 848 

Enforcement  of 84o 

Attorney  has  no  lien  on  uncollected  judgment  for  services  in 

other  suits 848 

See  •*  Witness." 

BAIIf — What  amounts  to  failure  of,  to  justify 152 

See  "Pleadings;"  ** Sheriff." 

BANK,  NATZONAI^^See  ''Corporation." 

BANKRUPTOT — When  agreement  between  assignee  in,  and 
creditor  of  bankrupt  not  binding  on  assigned  estate 848 

Section  1268,  which  provides  for  the  cancellation  of  judg- 
ment discharged  by,  proceedings  is  imperative  in  its  nature . . . «  457 

See  "Judgment." 

BATTBRT— See  ''Assaolt  and  Battery." 

BILZiOF  PARTZOUIiARS— When,  of  charges  set  up  in  mitiga- 
tion of  damages  will  be  ordered,  in  action  for  slander 288 

Note  on ;  The  Code ;  Nature  and  office,  240 ;  Power  of  court 

to  order;  Exercise  of  power  discretionary;  Instances  when  appli- 
cation granted,  241:  Instances  when  application  denied,  248: 
How  obtained,  244:  The  application;  Laches;  Time  of  applica- 
tion, 245:  The  order;  The  bill,  its  form  and  contents;  Service; 
Effectof  non-service,  247:  Amending;  Defective  Bill,  Effect. .  248 

See  •*  Account." 

OTTY— See  **  Common  Council." 
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OLBRK— Has  aathority  to  identify  assignment  of  lease  recorded 
by  htm,  by  a  reference  in  the  record  to  tlie  place  where  lease 
assigned  was  recorded 172 

COMMON  OOUNOIIi — ^When  acting  under  authority  fran  leg- 
islature acts  as  agents  of  city 879 

COMMON  PLBAS,  N.  Y.  Court  OF-^ee  ''  Appeal." 

COBAPIaAINT-^See  ''  Laches  ;"   ''Plbadikos." 

CONTEMPT — Distinction  between  criminal  and  civil 879 

When  proceedings  to  punish  criminal,  a  civil  proceeding. . .  879 

Plea  that  disobedience  of  order  of  court  was  harmless  no 

answer  to  proceedings  to  punish  for  contempt 879 

See  **  Appeal;"  "  Shebiff  ;"  **  SuppLEiCEirrABT  Proceed- 
ings." 

CORPORATION — Bank  organized  under  act  of  congress  and  lo- 
cated within  the  8tate  is  domestic 880 

Time  to  serve  order  directing  issues  to  be  tried  in  action  on 

commercial  paper  of  domestic,  in  marine  court 898 

See  ''Pleadings." 

COBT8— When  an  action,  begun  in  a  justice's  court,  was  renewed 
in  the  supreme  court  upon  plea  of  title,  and  a  trial  is  had,  plain- 
tiff is  entitled  to  costs,  unless  question  of  title  arises 254 

The  court  may  award  costs  against  person  making  a  motion 

or  appealing  from  an  order  who  is  interested  in  the  result  of  the 
action,  although  not  a  party 802 

When  such  costs  should  be  taxed  by  clerk 802 

— -  The  party  in  whose  favor  such  costs  are  awarded  may  main- 
tain an  action  therefor 802 

When  general  term  has  no  discretion  as  to  costs  of  appeal 

from  judgment  of  district  court 819 

On  dismissing  complaint  for  want  of  prosecution  after  serv- 
ice of  notice  of  trial 18 

Disposition  of  costs  paid  to  perfect  appeal  from  district 

court 67 

Amount  of,  in  surrogate's  court 162 

Surrogate  cannot  award  directly  to  counsel 162 

See  '*  Administrator  ;"    **  Attorney  ;"  **  Security  for 

Costs." 

COnNTBR-OLAIM— See  <*  Pleadings." 

COUNTY  COURTS — Jurisdiction  of,  in  action  for  money  judg- 
ment, limited  to  the  sum  of  $1,000 442 

Are  courts  of  limited  jurisdiction 442 

COUNTY  JUDaB— When    action   of,   is   action  of   supreme 

court 879 

COVBRTURB^  Defense  of,  must  be  pleaded 424 
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SBATH — Person  entitled  to  damages  for  cansiflg,  may  lele 
claim  therefor 

SEPOSrr— See  **  Appeal." 

DBMURRER— See  ''  PLSABiNes." 

DIBOOTBRY — Wheii  may  be  had  of  books  of  copart&ersliip 
action  agiiiost  one  partner 

Not  ullowed  unless  it  relates  to  maintaining  applicant's  ca 

or  the  document  sought  to  be  discovered,  is  claimed  to  hi 
been  forged 

BISTRIOT  CX)X7RT8  IK  THB  OTTT  OF  KBW  YOBK—IA 
order  interpleader 

What  portions  of  practice  under  Code  of  Procedure  made  ( 

plicablo  to,  by  section  48  of  chapter  344  of  the  Laws  of  1857  i 
still  in  force 

Return  of  justice  on  appeal  from,  must,  in  every  case,  cc 

tain  the  evidence 

Mode  of  commencing  actions  in 

Arrest  of  defendant  in  action  in,  depends  on  nature  of  actio 

See  **  Appeal;"  *' Costs;"  **  Summart  Pkockedings." 

DIVOROB — Wlien  action  for,  cannot  be  maintained 

BJBOTMENT — When  defendant  must  apply  to  court  before  e 

tering  judgment  of  restitution . . 

Mortgagee  by  purciia.sing  mortgaged  premises  at  forclosu 

sale  becomes  assignee  of  mortgagor  or  person  to  whom  he  co 
veyed,  and  entitled  to  apply  fOr  new  trial  of  action  of  ejectmen 

See  **  Adverse  Posskssion." 

BLBOnON,  INSPBOTORB  OF— See  ''Inspectors  of  Ele 

TION." 

B80APB — Action  for,  may  be  maintained  where  prisoner  held  c 

mesne  process 

Sheriff  may  avail  himself  of  every  defense  prisoner  woul 

have  had    

See  "Pleadings." 

ByiDBNOB— Communications  of   clients  to  attorney  are  m 

privileged  in  actions  between  those  clients 

When  motion  to  strike  out  testimony  should  be  denied. . . . 

Secondary,  of  agreement  which  renders  witness  incompeteni 

not  admissible 

A  memorandum  of  a  clerk  made  in  the  discharge  of  his  dut 

is  competent  evidence 

Party  testifying  in  his  own  behalf  against  personal  represent 

ative  of  deceased  person  not  confined  to  such  evidence  of  pe; 

sonal  transactions  between  himself  and  deceased  as  was  admi 

Bible  at  common  law 

In  such  case  party  may  testify  to  extraneous  facts  or  circun 


472  INDEX. 

PAaa 
■tances  which  tend  to  show  that  a  witness  who  has  testified  to 
transactions  or  communications  between  him  and  deceased  has 

testified  falsely. 1 

Wiiere  evidence  to  show  that  a  part  of  services  sued  for  were 

not  performed  was  improperly  excluded  the  error  cannot  be 
cured  by  stipulating  to  reduce  the  amount  allowed  for  such  ser- 
vice, unless  the  evidence  excluded  related  solely  to  item  re- 
duced        1 

See  ^'EZAHIKATION  BBFOBE  TrIAL." 

BXAMINATIONBEFORB.TRIAIi.^Party  examined  before 

trial  may  be  called  at  trial . . . .- .* 159 

When  order  for  should  not  be  granted 400 

3Iu8t  be  necessary  to  party  applying  for  it 400 

No  affidavit  of  intention  to  use  deposition  on  trial  of  action 

necessary 400 

BXOBPnON&—See  ''Appeal;"  ''Tbial,  New.*" 
BZBOUTIOM — Satisfaction  of,  should   first  be  sought   out  of 

judgment  debtor's  personal  property 806 

Sale  of  two  lots  in  one  parcel  when  one  was  worth  enough  to 

pay,  an  abuse  of  discretion  on  the  part  of  the  sheriff 806 

What  evidence  of  fraud  sufficient  to  sustain  judgment  setting 

aside  sale  of  real  prperty  under  execution 806 

Section  1440  of  the  Code  does  not  apply  where  sale  was 

fraudulent 806 

Omission  of  tetU  and  of  direction  as  to  the  time  of  return  of, 

are  irregularities  which  do  not  make  the  process  void,  and  can- 
not be  taken  advantage  of  by  sheriff 186 

Arrest  of  defendant  under  execution  against  the  person  is 

not  an  absolute  satisfaction  of  the  judgment 283 

See  *  *  Pees  ;"  *  *  Redemption  ;"  **  Replevin.  " 

BXBOUTOR. — ^Duties  of,  and  testamentary  trustee  separable. . .  115 

See  "Administbator;"  **  Legacy." 

FAL8B  ARRBBT —  Action  for  will  lie,  for  abuse  of  legal  and 

valid   process  210 

See  "Pleadings." 

FEB8--When  sheriff  entitled  to  poundage,  on  execution  against 

the  person 882 

See  •*  Attorney." 

FINDINGS— Referee  cnnnot  make  additional,  after  he  has  made 

his  deciRion  and  delivered  his  report 185 

FOROIBIiB  BNTRT  AND  DBTAINBR— See  '<  Injunction;'* 

*'  Sdicmaby  Proceedings." 
FORBOIiOBURB —  See  '*  Judgment;"  '*  Liens." 
FORBIGN  WILL— Sec  *'  Surrogates.'' 
FORBXGN  JUDGMBNT— See  «*  Judgment." 
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FORBftA  PAUPBRIS— See  ''Security  for  Costs;"  ''  Guardia 
AD  Litem;"  **Poor  Person." 

FRAUD— Sale  and  delivery  of  goods,  procured  by,  passes  no  t: 
tie  to  fraudulent  yondee,  and  the  vendor  may  bring  action  of  re 
plevin  to  recover  possession  thereof 

See  **  Execution." 

FRAUDS,  8TATUTB  OF---Court  of  equity  will  not  permit  th( 
to  be  used  as  an  instrument  for  perpetrating  fraud 

Agreement  of  factor  to  pay  for  goods  sold  by  him  for  whic 

his  customers  fail  to  i)ay,  not  within 

FRIYOIjOUS  PLBADINaS— See  ''  Pleadings." 

GUARDIAN  AD  UTBM— Must  be  responsible 

Cannot  sue  in  forma  pauperis 

See  **  Security  for  Costs." 

HUSBAND  AND  WIFB--When  alimony,  etc.,  granted  in  acdc 
between 

See  ''Assault  and  Battery;"  "Divorcb;"  "Separat 

Maintenance." 

INFANT— See  **  Guardian  ad  Litem  ; "  "Poor  Person  ; "  "Si 
curity  for  Costs.'* 

mJUNOnON — Court  cannot  grant,  restraining  execution  of  we  i 
rant  issued  under  judgment  in  proceeding  for  forcible  entry  a  i 
detainer  pending  appeal  therefrom 

Court  may  restrain  public  bodies  and  officers  by , 

When  court  has  jurisdiction  to  grant,  restraining  commc  i 

council  of  city  from  taking  action 

Restraining  sheriff  from  satisfying  judgment  pending  a: 

*  tion  by  creditor  of  judgment  debtor  to  set  it  and  the  executi< 

and  levy  thereunder  aside  as  fraudulent 

Should  not  be  granted  to  stay  summary  proceedings,  unle  i 

necessity  for  and  right  to  it  are  very  clearly  established 

See  **  Security  for  Costs." 

INSPBOTORS  OF  BIiSOTION— Duty  of,  not  discharged  u  i 

til  they  have  made  correct  returns 

'•  See  **  Mandakub." 

INTERPUEIADBR — See  "  District  Courts  in  the  City  op  N  i 

York," 
JOINT  DBBT0R8 — When  judgment  against  one  joint  debt  i 

does  not  extinguish  cause  of  action  against  the  other 

JUDOMDNT — Of  justice  of  the  peace  may  be  reversed  whe  * 

attachment  was  granted  upon  insignificant  affidavits 

When,  cannot  be  entered  unless  attachment  has  been  issu  * 

and  levied 

No  notice  of  entry  of,  on  order  of  general  teim  necessary 
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Special  term  cannot  determine  whether  general  term  ex- 
presses intent  of  court 971 

General  term  has  power  to  raoate,  entered  on  order  of  former 

general  term,  when  it  does  sot  conform  to  ord«r.  When  it  will 
do  so 871 

What  judgments  are  final  judgments 254 

A  non-suit  is  a  final  judgment 254 

A  judgment  of  foreclosure  and  sale  is  a  final  judgment 294 

Judgment  does  not  create  new  debt  so  as  to  prevent  its  dis- 
charge by  proceeding  in  bankruptcy  wliich  discharged  the  debt 

on  which  it  was  recovered 457 

See  ''  Summary  PKOCEBDiNas;*'  ''  Limitations,  Statutb 

of;"  "  Offer  of  Judgment;"  *' Ejectment;"  **  Joint  Debt- 
ors;" **  Arrest;"  "Appeal;"  **  Trial,  New;"  **RBPLBTm, 
Action  of." 

JURISDIOTION^When  want  of  may  be  taken  advantage  of  by 
motion  to  set  aside  service  of  summons  and  complaint 174 

JUSTIOB  OP  THE  PBAOB— See  *•  Appeal;"  **  Costs;" 
**  Judgment  ;''  **  Summary  Proceedings." 

UUnDIiORD  AND  TENANT— When    agreement    by    tenant 

to  pay  for  repairs  is  an  agreement  to  pay  for  them  as  rent. . . .  278 
See  *  *  Injunction  ;"  *  *  Summary  PRocEEDiNGa ;"  **  Writ  of 

Prohibition." 
LAOHB6 —  Order  dismissing  complaint  for  want  of  prosecution 

discretionary 858 

See  *•  Appeal." 

IjBGAOT — When  surrogate  may  direct  payment  of 98 

Surrogate   cannot  order  paymentof,  pending  appeal  from 

decree  admitting  will  to  probate 98 

Petition  to  compel  executor  to  pay,  should  be  dismissed  if 

verified  answer  shows  petitioner's  claim  to  be  doubtful 115 

LETTERS  TB8TAMBNTART  AND  OF  ADMINIBTRA- 
TION — See  '*  Administratioh,  Lbttbrs  of." 

LBVT— See  **  Replevin." 

lilBEIi— See  ^*  Pleadings." 

IjIBNS— Chapter  738  of  the  Laws  of  1869,  which  provides  for  the 
enforcement  of  possessory,  applies  to  liens  on  chattel  property 
and  not  to  mere  clioscs  in  action 343 

See  **  Attokneys,  Lien  of;"  **  Witness," 

XiIFB  TBNANT — When  the  court  cannot  order  payment  to  a, 
out  of  the  surplus  arising  on  the  sale  of  the  estate  under  the 
forclosure,  of  a  sum  in  gross  representing  her  life  estate 272 

LHOTATION,  STATUTE!  OF— Judgment  is  governed  by,  in 
force  at  time  it  was  recovered 294 
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—  Tlie,  in  force  prior  to  the  enactment  of  the  Code  applies  to 
judgment  of  forecloBure  and  sale 204 

—  0on8tra<!tiou  of  subdivinon  1  of  section  414  of  the  Code. . . .  427 


MAUOIOUS  PROSBOUTION— When  action  for  will  lie 210 

See  **  Pleadincms." 

MANDAMUS— When  writ  of,  will  not  be  issued 82 

Must  distinctly  state  the  acta  or  duties  which  are  by  it  com- 
manded to  be  performed 82 

When,  will  not  issue  to  compel  justice  to  entertain  sum- 
mary proceedings 890 

Will  issue  to  compel  a  board  of  county  canvassers  to  send 

back  to  the  inspectors  of  an  election  their  returns  for  correc- 
tion  452 

Fact  that  corrections  will  not  change  result ;  no  answer  to 


application  for 452 

BIABINE  OOURT  OF  TBB  01T7  OF  HBW  YORK— Has  like 
power  to  that  of  the  supreme  court  to  examine  on  appeal  into 
facta  and  Iww  of  a  case. . .   .   840 

See    '*  Appbal  ;"  "  Dombstio  Corporations;"  '*  Trial, 

Nbw." 

MARRIED  WOBCAN— See  '*  ADHDnsTRATiON,  Lbttebs  or;"   ' 
**  Coverturb." 

MOnON — Defeated  party  may  apply  for  rehearing  of  before 
judge  who  denied  it * 457 

NAMB — ^Designating  Christian  names  of  parties  in  summons  and 
complaint  by  initials,  is  an  irregularity  which  may  be  waived 
or  disregarded 422 

NBW  TRIAIi— See  **  Trial,  Nbw." 

NON-SUIT— See  '*  JuDGMBirr." 

NOTIOB  OF  AFFBARANOB — Service  of  general,  dispenses 
with  service  of  summons  for  all  purposes 201 

See  **  Attachmbmt." 

NOTIOB  OF  TRIAIi — When  party  serves,  within  time  allowed 
his  adversary  to  amend,  he  does  so  at  his  own  peril 44 

See  ** Costs;"  **Plbadinqs," 

OFFBR  OF  JUDGMBNT — Court  has  power  to  allow  amend- 
ment of  offer  of  judgment  after  the  trial  of  the  action  nunc  pro 
tune  as  of  the  time  it  was  made 800 

ORDBR  OF  ARRBST— See  '*  Abrbbt." 

ORDINANOB — ^The  ordinary  definition  of  an,  includes  the  word 
statute  125 

See  **  SxjMMONS." 

PARTIOULARB — See  *^  Bill  of  Particulars." 

PARTIB8 — See  '*  Eyidrncb;"  '*  Examihation  bbvore  Trial.** 
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PARTITION — When  one  defeddant  may  controvert  interest  of 
another  defendant  in  property  sought  to  be  partitioned 294 

When  action  for,  cannot  be  maintained  by  remainderman. .  139 

PBNAIiTT— See  **  Summons." 

PIiBADIMQS — ^Answer  may   refer  to  complaint,    and   thereby 
make  the  matters  refered  to  a  part  of  a  counter-claim 128 

Counter-claim  must  be  complete  cause  of  action  of  wliich 

court  has  jurisdiction 128 

Amendment  of  frivolous  pleading  abates  motion  for  judg- 
ment thereon 250 

Where  complaint  sets  out  two  causes  of  action,  plaintiff 


must  elect  on  which  he  shall  go  to  trial,  and  amend  it  accord- 
ingly  252 

—  Demurrer  may  be  amended  by  service  of  answer 250 

—  When  complaint  is  demmurrable  for  joinder  of  different 
causes  of  aetion  which  do  not  afiect  all  the  parties • 817 

—  Where  different  causes  of  action  which  do  not  affect  all  the 


parties  are  stated  in  a  complaint,  plaintiff  cannot  claim  that 
one  of  the  causes  of  action  is  not  sufficiently  stated 817 

—  What  verification  to  a  pleading  is  suficient 814 

—  Always  before  court 424 

—  Not  necessary  to  verify  answer  in  action  for  libel 84 

—  Omission  to  verify  pleading  is  an  irregularity  which  may 


bo  waived 84 

—  Right  to  amend  pleading  under  section  542  of  the  Ck)de  is 
not  waived  by  service  of  a  notice  of  trial 44 

—  By  uniting  a  cause  of  action  upon  a  promissory  note  and 
another  for  goods  sold  and  delivered,  in  an  action  against  cor- 
poration, plaintiff  waives  the  benefit  of  section  1778 50 

—  In  action  for  escape  complaint  must  allege  that  prisoner  is 
indebted  to  plaintiff,  and  also  that  prisoner  went  beyond  jail 
liberties 61 

—  In  action  to  prevent  waste  and  for  damages  therefor,  defend- 
ant may  counter-claim  demand  for  specific  performance  of  con- 
tract to  convey 204 

—  Defense  in  action  against  sheriff  on  his  liability  tfs  bail 186 

Complaint  uniting  cause  of  action  for  malicious  prosecution 


with  another  for  false  arrest,  not  demurrable  on  ground  that 
they  are  inconsistent  and  improperly  united,  although  arising 
out  of  the  same  acts 210 

—  When  complaint  in  action  of  replevin  is  not  demurrable. . . .  222 

—  Defendant  cannot  both  answer  and  demur  to  same  cause  of 
action 899 

—  When  paper  served  as  answer  is  both  answer  and  demurrer. . 


defendant  may  be  compelled  to  elect  by  which  he  will  abide. . .  899 
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See  "Coverture;"." Laches;". "Name;"  "Partition." 

POOR  PERSON — Infant  may  sue  as 

See  "Guardians  ad  Litem;"  "Security  for  Costs." 

PROBATB— See  "Surrogates." 
PROHIBrnON — See  '*  Writ  of  Prohibition." 
PUBLICATION — See  "Service  by  Publication." 

PROVISIONAL  R£SBAZn>IE8— Governed  by  lex  fori , 

REOORI>— See  "  Clerk." 

RBDEMPnONOF  RBAL  FROPERTT— Sold  nnder  execu 

tion 

RBFEHBE— See  "Findings." 

RBHEARINO^See  "Motion." 

RBNT— See  Landlord  <&  Tenant;"  "  SuxifABY  Proceedings. 

RBPEAL  OP  STATUTE— Sec  "Statute." 

RBPLBVIN — No  lien  can  attach  to  chattels  held  by  sheriff  un 

der  replevin  process , 

In  an  action  of  replevin  the  bond  given  by  th^  plaintiff  take  i 

the  place  of  the  goods  to  the  extent  that  in  case  of  a  successf 1 1 

defense  either  may  be  levied  on  by  a  judgment  debtor  of  tb  i 

defendant , 

When  maintainable  in  justice's  coart 

Form  of  judgment  in  action  of,  in  justice's  court 

See  * '  Fraud  ;"  *  *  Pleadings.  " 

RBVIVINa  AOTION— See  "Action." 

SALB    UNDBR   EZBOUTION— See  "Execution." 

SBOURTTY    FOR    COSTS— Will  not  be  required  from  guard 

ian  of  infant  suing  in  forma  pauperis 

Undertaking  given  on  procuring  injunction  does  not  affec  : 

defendant's  right  to 

Court  no  power  to  destroy  defendant's  right  to,  by  allowin  ; 

guardian  ad  litem  of  infant  to  sue  in  forma  pauperie 

Administrator  not  required  to  give,  in  action  revived  by  hin 

See  "  Attorney." 

SBPARATION— When  action  for,  cannot  be  maintained 

SEPARATE    MAINTENANCE— Wife  to  obtain,  must  estal 

Hsh  a  case  that  would  entitle  her  to  either  a  separation  or  d 

vorce 

SERVICE    BT    PUBLICATION— Absence  of  proof  of  di  ! 

diligence  in  effort  to  serve  summons,  where  it  may  be  inferrec  , 

does  not  deprive  court  of  jurisdiction 

SERVICE  OF  SUBCMON8— See  "Attachment." 
SHERIFF — Not  punished,  as  for  a  contempt,  for  neglect  or  vi* 

lation  of  duty,  unless  he  acted  in  bad  faith 

Cannot  be  so  punished  for  failure  to  correctly  decide  dif 

cult  questions  of  law , 
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Cannot  rearrest  defendant  released  on  giving  bail  until  he 

has  failed  to  jnstify 152 

See  *  *  Attachmbut  ;"  *  *  £xbcution  ;"  *  *  Pebs  ;"  *  *  Plead- 
ings." 

SLANDER — See  *'BtLL  of  Pabtictjlarb."  ^ 

SPEOIFIO  PERFORMANOB — When  owner  of  real  property 
will  be  compelled  to  perform  contract  of  his  grantor 204 

See  "Pleadings," 

STATUTE — ^Repeal  of,  by  implication,  mnst  rest  upon  very  clear 
and  definite  reasons 411 

Section  9  art.  1,  tit.   8,  chap.   8,  part  8,  of  the  Revised 

Statutes  was  repealed  by  the  Code 427 

STATUTE  OF  UMTTATIOMS— See  <*LnfiTATiON8,  Statute 

OP." 

SUMMARY  PROOEEDXNaS — ^Provisions  as  to  actions  before 
justice  of  the  peace  apply  to,  before  him,  except  when  other- 
wise provided  by  statute 278 

The  provisions  giving  a  justice  of  the  peace  four  days  to 

render  judgment,  apply  to  summary  proceedings  278 

When  stay  on  appeal  from  judgment  in,  uaaathorized 886 

See  "Appeal;"  "Injunction;  "Mandamus;"  "Writ  of 

Prohibition." 

8UBIMONS — Attorney's  signature  to,  may  be  printed 125 

In  action  for  penalty  giv«a  by  city  ordinance  must  have  a 

general  reference  to  ordinance  indorsed  upon  it,  if  complaint 
is  not  served  with  it. , 125 

See  "Name." 

SUPPLBMBNTART  VROOBEIXNGW— Affidavit  of  default 
necessary  in  proceedings  to  punish  for  contempt 82 

SURROGATE — ^What  proofs,  etc,  are  required  to  secure  the 
recording  of  aa  esempUfled  copy  of  i^  foreign  will  and  the 
record  of  its  probate 225 

See  "  ADlf INIBTBATION,   LbTTBRS  of;*'    "AfiMCnBTRATOB;" 

"Costs,"  "Will." 
STATE  WRIT-^Seo  "Mamdjmob.'* 

TAX  DEED— Descriptfton  of  land  ia 175  , 

TBSTAMEMTART   TRUSTEE— See  "ExsouTOB." 

TRIAXt— If  thetrial  ol  anisM&of  iaet  is  beg!BO  and  witnessea  «»  j 

examined,  it  does  not  oeaa»  to  be  a  trial  because  a  nomsuit  Is  J 

ordered 964 

Right  to  change  ol  plaooof  trial  to  fmy§r  county  ia  not  ab^ 

solute  or  jiriadiotiona^  and-oMiy  be  waived 9iS 

-••^^  When  convenience  ol  nitMaee*  not  to  bo  oonaidexod  on  mo- 

tiotttoclHuigoplaoool  tiiak M8 


INDEX. 

It  seemSf  the  court  cannot  relieve  party  from  failure  to  mo 

motion  to  change  place  of  trial  in  time 

See  **  Examination  befobb  Trial." 

TRIAIi,  NBW — ^Tbe  special  and  the  general  term  on  appeal  c 
entertain  motion  to  set  aside  verdict  and  for  a,  and  no  exc( 
Hon  is  required  to  entitle  party  to  invoke  the  exercise  of  tl 
power 

When  general  term  will  set  aside  verdict,  and  grant 

X7NBBRTAEINQ— See  *'  Appeal,  "  '*  Sbcubitt  for  Costs." 

VUHJUb'iOATION— See  **Plbadingb." 

VBRDIOT— See  **  Trial,  New." 

WARRANT  OF  ATTAOHBCBNT— See  ''Attachment,  Wi 
BANT  op;"  "Judgment." 

WASTE — Court  no  jurisprudence  of  action  for,  when  real  pre 
erty  is  situate  without  the  State 

See  **  Pleadings." 

WnX— See  *'  Surrogate." 

WiTNUSS — ^Attorney's  lien  for  costs  does  not  make  him  inco: 
petent 

WRIT  OF  PROUiBiTiON— Will  not  He  to  restrain  summc 
proceedings  where  justice  has  jurisdiction .  • • 
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